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COURT RULES

.

STATE OF MINNESOTA
IN SUPREME COURT |

IN.RE PROPOSED AMENDMENTS TO MINNESOTA ™

RULES OF CRIMINAL PROCEDURE

ORDER
‘November 18, 1982 :

IT IS HEREBY ORDERED that a hearmg be had before this Court in the eourtroom :

,of the Minnesota Supreme Court State Capltol, on Frxday, February 11, 1983 at 9 00 :

o'elock a.m., before adoptxon of the Amendments to the anesota Rules of Cnmmal

Procedure. At that time, the court will”hear proponents or opponents of: he proposed

Amendments to the Minnesota’ Rules ot‘ Cr:mmal Procedure.

18 FURTHER ORDERED that: advance notlce of the hearmg be glven by ‘the

publxcatlon of this -order once in the Supreme Court edltlons of FINANCE AND
COMMERCE, ST. PAUL LEDGER, and BENCH AND BAR.

IT IS FURTHER ORDERED that:the proposed Amendments: be published in ‘the
NORTHWESTERN REPORTER advance sneets. ’ :

IT IS FURTHER .ORDERED. that a]l citizens; mcludmg members of bench and bar,.-

desiring to be heard shall file briefs or: petmons setting forth thexr posmons and shall
notify the Clerk of Supreme’ Court, in writing, on or before Februar,y, 1, ’1983, :of “their
desire to be heard on the proposed rules.. Ten eopies of eachf'brief, per‘ition, or. letter
should be supplied to the Clerk. '
Dated: November 18, 1982
BY THE COURT;

DOUGLAS K. AMDAHL
Chief Justlee




PROPOSED AMENDMENTS

PROPOSED AMENDMENTS TO THE

MINNESOTA RULES OF CRIMINAL PROCEDURE

The Supreme Court Advisory Committee on:the Rules of Criminal
Procedure recommends -that the .following amendments be made in the
Minnesota Rules: of Criminal Procedure. - In'the proposed: amendments;,
except as otherwise indicated, deletlons are indicated with ‘a line
drawn through the words -and additions by a line drawn under the words.

Rule 2.01l. <Contents; Béfore Whom Made i

Bmend. the first sentence of the second paragréph‘to‘read~as follows:

"Except as prov1ded in'Rules 11.06. and 15: 08, it shall~be made
upon oath before eueh a judger or judlc1al offlcer7—e*-aaettee

county ox dxstrlct court " >

Comments on Rule . 2.0}

To conform to the proposed amendment of-Rule 2,01, aménd the third
and fourth paragraphs of “the comments to read as. follows-,‘

“Except as prov1ded in Rules '11.06 and 15% .08 authorlzlng the
- substitution of-a new complaint to permit ‘a plea to & misde-
meanor:or different offense, the complaint: shall be. made on
ocath ‘before any judger or judicial officers—o¥— 19 -
peaee of a county or dlstrlct court ‘whe—ie—-auvthorised—+to

Additionally, amend the tenth paragraph of the comments by deleting
the last sentence of that paragraph which refers to Justlces of the
peace.

Rule 3.0l., Issuance

Amend the first sentence of the second paragraph. to read .as follows:

"The warrant or summons shall be issued by sueh'a judger
or judicial officer

aﬁthe*&iKxL4ﬁ»éEy»—te—éesae—efimine}—?reeese—apea—éhe
offense—eharged-in—the—eemplaint of the county or district

court."”
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- §487.35, subd. 1, as amended by,La

‘Comments on Rule:3'01k

Rule 3.02, :subd. 2(2) concernlng justlceseo
thirteenth paragraph of ‘the comments to

_RULES OF CRIM

‘Rule 3*02.“Contents of'Warrantfor
The leglslature has ellmlnated

the now’ unnecessary references ito justlces o

~gubdi.2;  and 3 02, subd 3 amend them to read as follows.

“Subd. 2. Dlrectlons of Warrant. k
as follows. :

M1y ‘Issuance By County or Municipa
is issued by a county or municipal ¢
‘be brought promptly before ‘the. court‘
itiis dn: session.

{2} Avallable Judge or Jud1c1a Offlcer.~ 1t the countyﬁ
or munlexpal court specified in Rule 3,02, subd. 2(1) aaé—+2+ :
is not in session, :that ‘the defendant be brought before i
‘Judge: or Jud1c1a1 officer: of'suchfcourt w1thout nnecessary
delayy. ‘and’din’ any: event not t irs. after the ar-
rest exclusrve of the day of arrest,vor as soon thereafter as
such judge or Judlclal offlcer 1s avallable. : :

“msubd. 3 Summons.'
~appear “at a stated tl,””
‘before the court iss
- copy. of ‘the ‘complaint

“To conform to the. proposed amendment of Rule 3. 01 and because of the

repeal -of the statutes lndlcated amend: the sixth paragraph to read as
follows:

"By Rule 3.01 the warrant shall be issued to any person authorlzed
by -law ‘to eXxecute 'a warrant.’ (See Rule 3. 63, subd. 1 for serv1ce
of 'a summons by any: officer: authorlzed by /law: to ekecute a: -
'warrant i {(For authorzzed persons and offlcers, see Mtnﬁv—Statr

ef—ehe—peaee++ Minn. Statk _§48BA.0 'U1971)'{Mun1c1pa1 Court:of
Hennepin: County): Minn, ‘Stat. . §488A. 27, subdi l 12 (1971)

(Municipal Court of " Ramse Count Str—Pa&}), Minn. Stat. 5629 30
(1971) (peace officers
the-fourth—elass)y

Mlnn. stat 55442746lr 412 861 (villages).)}"
Comments. on-Rules” 3.0l and 3: 02 ‘

In the  first sentence of. the tenth par graph delete ‘the words "or
justice of the peace" and: add the word T before the ‘words fjudicial
officer™.. Also-to.conform the: comments e roposed deletion of
eace, amend the
SﬁfOllOWS'~5, e

a

"The flrst llmltatlon (Rule 3, 02,7 ubd. 2(1) aﬂé—+2+0 is that
if ‘the county .or municipal court. which issued the warrant is
in session when thé defendant is -arrested, he shall be brought
promptly: before that .court, The 36-hour time period. provided
by Rule 3,02, subd. 243} (2)"is not applicable to this first
limitation under Rule 3.02; subd.: 2(1)—£ay. Ordinarily the

defendant shall be brought dlrectly before the court if it ds
in session. .

{3




10.

Rule 4. 02, Subd 5(3) Complalnt or.‘Tab- Charge Mlsdemeanors.‘

Subd

'Comments on: Rule 3 02,

by changlnq the references to "Rule 3 02 :
subd. 2(2)" Also, delete entlrely the s1xteenth

graph change ‘the’ two references to ﬁRule 3 02
3.02, :subd.  2(2)".. = ; .

Rule-4.02, Subd. 5(2) Complalnt Flled Order of Detentlon, Felonles “~h i
and Gross Mlsdemeanozs. - ; 3 S, s

To be con51stent w1th ‘the flllng requlrements of ule 33 04 amend 1 :f~’&f"
the second sentence of Rule 4.02, subd. 5(2) to add the words "except o
as . provided by Rule 33,04" after the word: “forthwrth"'“

The use of the word "formal" “in the rule ‘to descrlbe a complalnt lsi
both confusing .and redundant.. To eliminate this confusion delete the
word "formal" in-both the third and fourth sentences of Rule 4.02,
subd. 5(3) . .Additionally amend the second sentence of that rule- to
read :as- follows- . ; :

"This brief statement shall be a substltute for ‘the complalnt
and s referred to as a tab charge in these ruTes »

Comments on Rule 4502, subd. 5(1)

‘*and to explaln 4

To conform;to thegproposedramendment Oftkul 3 o
al nd nhe 51xth para— o

recent case’ law concerning the 36-hour ru
graph of the comments to read as follows-'

"Rule 4 02, subd 5(1) prescrlblng the
a person arrested without -a ‘warran' ,f
before the court recognizes that add g ]
to ‘determine whether to continue the prosecutlon and to
draw the complaint. -:So there is 'no requirement that the~
defendant be brought promptly before the appropriate court
after his ;arrest if the court is’ in session, but it is. ~
necessary ‘under -Rule ' 4.02, subd. 5(1)- that the défendant
be brought before such court without 'unnecessary’ delay’':
(Compare Rule 3.02, subd. 2:): The 36-hour period does not
include the day of ‘arrest, Sundays, or leqal holidays. :
Otherwise -the intent of Rule 4:02, :subc ;
; 3 02, subd. 2 is the same, namely, ‘that.

d
shall be brqught before theycourt”at theﬁeérlk st pos:
time: within the period. & e ional—easesy—

hadl 1."‘

progesuting—atterney - : 3

£rom—peeckd relicE ,ursqaae—ee—aa}e—a4fear ‘The effect of

failure to comply with Rules 4.02; subdi 5(1) and 3.02; e
subd. "2 on'the admission of confessions or other ‘evidence ; i
or: on the jurisdiction of ‘the court is left to case—by-
case development. In State v. Wiberg, 296 N.W.2d 388 (Minn.

1980) the ‘Supreme Court held that violation of the time limits :
set forth in Rule-4.02, subd. 5{(1l) doces: ‘not re uire the' auto- . - o
matic.exclusion: of statements made which have’atreasonable g
‘~ ' relationship to the violation.. Ra Her th dmiss i
: of the statements depends on such factors -as‘the rellab 1ty
of the evidence, the length of the delay, whether the delay.
was_intentional, and whether the delay. co ounded: the effects
of -other police misconduct. .In Wiberg the Supreme Court
- found a violation of Rule 4. 02, subd. 51 1
hours had not yet elapsed exclusive of the day of arrest.
The court noted that such unexplained delays as occurred
in Wiberg should weighﬁheavilyfinzthe'trial;court's/deterf
mination of whether to exclude any statements.  For the
-application of this same suppression test to 13ent1§1cat10n
evidence see Meyer wv. State,; 316 N.W. A

4
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Comments on Rule

dTo conform to the proposed amendmen'
-the word" "formal"‘to desc
of ‘the. comments as follow

"Where therdefendant agrees, Rule
“the procedure for initi
vthe necesslty of 1ssu1n

‘ led and ross'mlsdemeanors.
This ds prov1ded to av01d the unnecessary delay for a:de- -

ferdant and to-aid . a prosecutor: 1n ‘those cases where thé de-
fendant may not.even desire a complalnt i
suff1c1ently informed :in some
against him. When a defendant makes his first appearance in
court follow1ng a warrantless mlsdemeanor arrest, the clerk
~shall’enter-on the.records :a ‘brie
the joffefise charged, dincluding a fto the~statute,
ordinance; rule, regulation or provision of it
defendant is alléged: to ‘have violated
be a substitute for the complaint ‘and
the misdemeanor procéedings under
fendant, his attorney or: the cour :request : : i
complaint be:filed. 'This prov151on;for7tab charges ‘is sub-
“stantially congistent with: present
under the present statutes t
varies; from court. to Court
4, .and Minn. ‘Stat. §488A 10, .
and: in Hennepin’ County Munxcxpal C¢
sufficient unless the judge orde
-a feormal complaint) ;- Mlnn. Stat
Paul a tab charge is
. foemar’ complalnt -
other munlclpal court the tal o
defendant is in custody whi appearln
the court orders a fermal complalnt)

fendant requests
subd. 4. (In St

Rule 5.03.  Date of Appearance in:District Court

When the rules were originally draftedditjwas assumed.the first.
appearance under Rule' 5 ‘would:be in the county court. and the initial
appearance under ‘Rule '8 would be in- the district ‘court.  ‘Now, following
the 1977 amendments which: added Rule '5.08 and revised Rule 8, eithér
appearance may: be in either court if mutually agreed’ by the,two courts
or ‘ordered by. the: Supreme Court. 'When both. appearances a:
thesame court; reguiring-a second appearance nay. serve onl to delay
the case ‘and waste Judlclal ‘resources. ' The various courts should have '
the option of eliminating this extra appearance 1f 1t proves unneces-—.
sary and if the defendant agrees.,

To accompllsh this ‘amend Rule 5.03: to read as follows.

"Rule '5,03. - Date ¢f ‘Appearance in Dlstrlct Court; COnSolidation
of Appearances Under Rule /51 and Rule 8

“If the defendant 'is charged with a felony or. gross mlsdemeanor
‘and has not waived his right to a- s_parate .appearance under Rule
'8 as provided ‘in this rule, the judge ©or judicial officer shall
-set a.datefor and orxder the appearance. “of the defendant before

the ‘district court having jurlsdlctlon ‘toi try the nse charged
in‘accordance with a schedule or other: directive established by
order of the district court, which appearance date shall not be
later than fourteen:(14) days-after-defendant's 1n1t1a1 appear-
ance before such ]udge ox ]ud1c1al offlcer.

"The defendant shall be. 1nformed of ‘the time’ and place of ‘such
appearance. :The time for appearance may be extended by the
district court for good cause: .
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14.

PROPOSED AMENDMENTS

"Notwrthstandln_ any ‘rule to the contrarn, in felony and gross
misdemeanor cases,- 1f it has been mutually agreed between the.
_district court and the county court or . rdered by the: Sugreme
Court, the defendant may: be permitted to waive the separate.
initial-appearance otherwise required by this Tule and Rule 8..
Any such walver shall be made either. in-writing or. “oral Y. on
the record in open court. . I1f a. separate initial’ appearance is

~.waived by the defendant, all of the functions and: procedures
provided for by both Rule: 5 -and by Rule 8 shall take place at
the :one: consolldated appearance." P

Comments on-Rule 5,02

Amend the comments: on Rule 5 by addlng the follow1ng new paragraphs

‘after ‘the present 'sixth paragraph:

"Under Rule 5,02, subd.-l,‘counsel‘must be aj ointed for a de=
fendant financially unable to affor 1 in- a felony or groSs
misdemeanor case even if a defendant exercises his constitutional .
right under Faretta v. California; 422 U.S. 806 (1975), to refuse
the assistance -of ‘counsel and r present hlmself -In such-a situa=~
tion the appointed counsel would remain avi able for a551stance
and- consultation :if requestedggy the defendant e .

"As suggested:in Von Moltke - Glllles, 332 U S. 708 (1948) to
‘ensure a knowing and intelligent. waiver of counselL;the court:
should make: a penetrat1ng -and -comprehensive examlnatlon of the
defendant as. to. his comprehen51on of the =

(13 Nature of the charges-

o~

e

.
~
e

"Statutory offenses 1nc1uded w1th1n them,

igl The range of allowable punlshments'5

{4} The p0551b1e defenses- :

45) " The p0551b1e mxtlg‘tlng cxrcumstances- and

{6) All other facts essential to a broad understandlng

of the consequences of the walver.

"Another way for the court to assure 1tselfnthat the waiver of
counsel is voluntary and knowleddeable 'is to appoint te@gpragx
counsel- to.advise and consult with the defendant:as to the waiver.
This is in accord with ABA Standards, Prov1d1ng Defense Servzces,
5-7.3 (1980) P

Comments on Rule 5.03

To explain ‘the ‘amendment ‘of Rule 5.03“whiéh]perﬁits'consolidation

of the appearances under ‘Rule 5 and Rule 8, add the:following new: para-

graph just before the paragraph in'the ‘comments concerning Rule 5.04:

"In certain circumstances a separate- appearance to fulfill -the
requirements of Rule 8 may serve very little purpose.: This is
particularly so 1f the appearance'reqﬁffed'by'aule 5 and that
required by Rule 8 are to- be held in the same court. Orlglnally
these rules required the appearance under Rule 5 to.-be in the
county court and the:appearance: under: "Rule B to be in the
district court.  Now, mutualily: agreea between the district
court: and the county»court or if ordered by the: Sugreme Court,
Rule 5.08 also permits the Rule 5 appearance to be held in

the district court and Rule 8 also permits the appearance under
that rule to be held in the county court:
are used, the additijonal time and judicial- Tresources invested
in-a separate appearance under Rule 8 may.yield little-or no
benefit. Therefore, if agreed by the district court:-and the
county court or if ordered by the Supreme Court, Rule. 5.03
permits the appearances required by-Rule 5 and R‘Ie 8 to be
consolidated upon: request :of ‘the defendant :

6
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15,

16.

17.

. Comments on’ Rule 5

& dfor by Rule L1 must be che'fk
~-Yhan 14 Qays after the consol,'ated ¢
‘is” subject however to the | ?
£o extend the time for good

. r ~e‘u-~ed cz
Rule 7. 01 must be glven at or be ore~,he consoI1 ate

Comments:on: Rule 5
When appearances are consolldated unde,
provided: in the comments: for felonies
misleading. ' To correct: thls, amend the
time table as follows., :

rntroductory pnrase to- the

"From the tlme of the . defendant»s ,nltlal appearance ln munlcl-’
pal or county:court.under Rule 5 unti
11) ,-the following schedule of events fhall ‘take place iin felony
and gross.misdemeanor cases in which ‘the appearances under Rule
5and- Rule ‘8. have- -not’ been consollda ed pursuant to Rule 503"

In 1977 Rule 10 04 ‘subdi 1 was. amended
misdemeanor: cases must be- served no’mo
arraignment: h' thi
in - the: comments under the tlmetable
follows.," :

"7, Serv1ce'o pre rlal"'
and: 4,‘17 05, 17.06,

‘medical reports under:Rule 20. 04) at
pretrial-. conference or ‘three days b ‘trlal, f no: pretr1al
conference is held, but n¢ mor han 30 days dfter the arrazgn—‘
ment unless the court. exten - the tlme o goodfcause (105, 04)

Rule 7.01. Notice of" Ev;dence and Identlflcatzon Procedures

Because of a typographlcal~error ‘the 1977 amendment‘changed the
reference to "Rule '5.03" in this rule to "Rule 5.02". To 'correct
the error amend the rule by changlng the words “Rule 5.02" to "Rule
5.03". .

Rule 8, . Defendant's In1t1a1 Appearance Before the Dlstr1ct Court
Follow1ng the Compla1nt In Felony and Gro! “Mlsdemeanor Cases

To permlt county court Judges +o accept gullty pleas to felonles and/

gross misdemeanors: when’ preSLdlng at:an initisl appearance under thig

rule and to:clarify that no pleaat all is to be entered unless the
defendant wishes to plead gullty, amend Rule: 8 to read as follows:

"RULE 8. DEFENDANT'S INITIAL APPEARANCE BEFORE “THE" DISTRICT
OR COUNTY ‘COURT FOLLOWING THE COMPLAINT IN ‘FELONY
AND GROSS MISDEMEANOR CASES

"8.01. : Place of Appearance and Arrazgpment

"The defendant's 1n1t1al appearance under thls rule shall

be-held in the district court of the judlClal district
. where the alleged ‘offense was committed. If it has been

mutually agreed betwéern the district court and the county

court, or if ordered by: the: Supreme ‘Court, the appearance

may be-referred to-the county court of the county. where

the alleged offense was committed.,

) ‘The procedures ‘upon-an 1n1t1al

appearance “in county court sE—Tl be . the ‘same: as in dlstrlct

“the Omnibus Hearlng {Rule o




 PROPOSED AMENDMENTS -

"Unless the offense charged in the complalntﬁ
and:the prosecuting ‘attorney notifi

case will be presented ‘to.a grand Jur
punlshable by life 1mprlsonment,,
arraigned upon:the: complaint or

defendant shall be-
complaint as'it may’ be

-amended, but may only enter a plea of gullty,at‘thatvtlme.

If the defendanL does not :wish to plead

uilty, he shall not

‘be.called upon to enter an ny other plea- and the arralgnment

“"B8.02. Plea of: Gullty

shall be continued until the. Omnibus . Hear;gg whenAEursuant
to Rule 11.10 he shall plead to the: coAgﬁelnt ‘ox complaint .
as amendea ox be glven addltlonal time W1th1n whlch to piead.
and— e - 3

fe&%eweér If the offense charged i he complalnt is a:
homicide and the prosecuting attorney notifies the: court that
the case will be presented to the grand jury, or. if the -
offense ‘is punishable by life 1mprlsonment, the presentation
of ‘the case to: the grand jury shall commence within 14 days

from the date of'defendant's appearanceé in the diskriet court-

under ‘this rule, and‘an 1nd1ctment fehd report 0f ‘no-indictment
shall be returned within'a reasonable time;” If an indictment
is returned, the Omnibus ‘Hearing under: Rule ll shall be held:
as provided by Rule 19.04, subd. 5, :

"At an. 1n1t1a1 appearance, whether ln dzstrxct court or 1n
county court pursuant to Rule 8.01, the Hefendant ‘may nee

~enter a:plea of guilty to.a felony, ‘©r a gross misdemeanor;
but or may—eaterqefpiee—eé—gueéey—ee a mlsdemeanor ta—}*eu

appearaﬁeeT If he enters-a plea of gullty, the: pre-sentenc-'
ing and sentencing procedures provided by these rules shall
be: followed. .

"8.03.  Demand or Waiver of Hearing:

"If the defendant does . not ‘plead gullty, the defen&ant and
the proséecution shall each either waive or demand a hearing

was provided by ‘Rule 11.02 on the admissiblity at trial of

any of the evidence: specified in the notice given by the
prosecuting attorney under Rule 7.0l ‘or the admissibility
of any ev1dence obtained.as . a’ result of such ‘evidence. .

"8.04. Plea,and Time-and Place of Omnlbus«Hearlng .
"{a) .;é—ehe—heaEiag—en—the—éeeues—eeé—éeeth—éa—au&e—STO3

or—be—given—time—within whieh—to—plead- If ke the defendant
does not plead guilty, ‘the Omnibus Hearlng on the issues as

prov1ded for by Rules 11,03 .and 11.04, exed
‘4sewesy shall be held w1th1n the tlme herelnafter spec1f1ed

- {b) . If hearing ‘on either of the 1ssues ‘set: forth in Rule

8.03 .is ‘demanded, ‘the Onnibus’ Hearlng ‘shall dlso include

the issues prov1ded for by Rules 11. 021—44*03—aaé—141047

after—speeified.

"{c) . The Omnibus:Hearing . provided for by Rule.ll shall be
scheduled for a date not later than fourteen (14) ‘days after
‘the defendant's initial appearance before ‘the. ‘distriet court.
-The . éistriet court

8
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19.

20.

21.

"Comments on:Rule 8. 06

‘held that before a witness with prior fe

‘-an.issueexists, the prosecution ‘sh

:ifunder thls rule.'

t"8'06 Condltlons of Release

,a11 or release, the

"In accordance w1th the rules gov rn ng
1 se condltlons for

&iseries court may -continuelor amend t
defendant's release fiwed set by theg Ot

«;'court 2rev1ouslx "

Comments on Rule 8. 01
To: conform to ‘the proposed'amendments;
paragraph of the comments to read a

and the prosecutlng attor ey not
case w111 be,presented to

~whichTwas f led ‘n'the county or
complalnt as,lt may be amendedi(

s
offenses charged

'(1971)) and prov1des the bas1s £
; jurlsdlctlon over the: prosecutlon and “th
in the complalnt " :

Addltlonally, delete the word “dlstrlct" from both the thlrd and the
seventh paragraphs of: the comments. R

To. conform: to the proposed amendments of Rule 8, amend the 1ast
sentence. of the comments to read as follows~' .

"Under -Rule: 8 06 the éeetreet co rt may in accordance wlth h
‘the provisions of Rule .02 continue or amend the bail'or

‘conditions of release set by the eeunty—er—muﬁ*e*pa& court
Erev1ouslx

Rule 9.01, Subd 1(5) Crlmlnal Record of Defendant.

In State v. Wenberg, 289 N w 24503 1nn. 1980) ‘the Supreme Court

t'ons takes the

stand, the trial court should’ determ‘
may be used to impeach the witness.

q red to notlfy the
defendant of “the ‘criminal record of proposed ‘defense witnesses as
well 'as the criminal record of the defendant ‘himself. ' To: accomplish
this. amend Rule 9.01, 'subd. 1(5) to read as’ follows. P

"(5)  Criminal Record of Defendant and Defense W1tnesses.k The
prosecutlng attorney shall inform defense counsel oFf the. records
of prior‘convictions of the defendant and of any defense wit="
nesses disclosed under Rule 9.02, subd. 1[3)(a) that ie are
known to the pProsecuting attorney: provid_d'the defense caﬁﬁsel
Lnforms ‘the prosecutlng attorney,o “4he any-such records eé

€ -1 4 known to t e ,efendant W




22,

23.

24,

25.

" Rule” 9 02 Subd l(3)(c) Allbl.

) Thls rule requires: defense counsel o di close: to th
‘attorney”the names of anyalibi- w1tnesses L]
which requires . a continuing duty to dlsclose‘

»understood, amend ‘Rule 9 02, subd 1(3)
jsentence at’ the end' !

PROPOSED AMENDMENTS L .

“U i3

2

should be required to inform defense’ counsel

any rebuttdl w tnesses
to thealibi:defense. . However;, to: assur is o

'“As ‘soon.as. practlcable, th__prosecutlng_attornex hall then
~inform the ‘defendant of the names and addresses. of the wit-
nesses the prosecuting attorney intends to cal lpat the trial

- to-rebut: -the testlmony -of any: of the defendan1 ‘s-alibl wit="
nesses. " . ; S ;

Rule 9.02,,Subd. 1. Informatlon Subject to Dlscovery W;thout
: i Order of Court. - 5 ) ! ;
Subsequent to: the adoptlon of the rulesdin 1975 the" Supreme Court in-
State v.. Grilli, 304 Minn. 80; 230 N:W.2d . 445:(1975) established pro-:
cedural and substantive standards governlng the: entrapment defense;
Toinclude those: procedural standards in the;rules, amend Rule 9.01,
subd.-1(3) by addlng ainew prov151on (e) to. read as follows.

"fe): Entrapment If the defendant

‘to rely on the dgfense ‘of entrapme;

notice a statement of the facts ng
- defense,. and whether he. “elects to have
”.to the court ox: to the Jur

'v"The entrapgent defense may no;;be_su mltted‘tO*the -court
unlessg’ the defendant walves jury trla UpOR: that issue as
: gﬁovic : g

‘,"When notlce of: the defense of ent ; g ] . pros-
-ecuting attorney shall notlfg ‘the de endant in: wr1t1n of any

additional offenses or criminal conduct of——he defendant upon

“which the prosecutlon 1ntends to- rely in: refutzng ‘the" Hefense.

"If the entrapment defense is submltted to the: court the
hearing thereon shall be included in the Omnibus Hearing under
Rule 1l or -in-the evidentiary hearing provided for by Rule 12.
The court shall make flndlngs of fact and: conclus;ons of law
on the record supporting its dec151on. .

Comments on ‘Rale 9 01, Subd l

To explaln recent case law concernlng v1olatlon of the prosecutlon s
duty to disclose under Rule'9:.01, subd. 1, amend the fourth paragraph
of -the ‘comments by adding ‘the follow1ng language at the end of that =
paragraph:

"Intentional abuses of the discover: rocess by the prosecution
will not be tolerated ana'WLII*resu¥t in reversal of the judg-
ment of conviction when the facts.warrant that, .State v._Smlth,
313 N.W.2d 429 {Minn. 1981, State v. CZeimet, 310 N.W.2d 552
AMinn, "1081) . Additionally even negligent failures by the
“prosecution to disclose under the rules will :require-a.new . trial
for ‘a convicted defendant when prejudice is shown even though
there :1s otherwise sufficient evidence on the record. to support -
the conviction.. State v. Schwantes, 314 N.W.2d 243 (Minn. 1982);

he,prosecutlng/attorney

State v. Hail 315 N.W.2d 223 (Minn. 1982)."

Comments on Rule 9.01, Subd, 1(5)

To explain the:proposed amendment of: Rule 9:01, subd. 1(5) -and the
case ‘of State v, Wenberg, 289 N.W.2d:503 (Minn. 1980) ‘add the follow-
ing paragraph after the fourteenth paragraph of the comments:

"Rule 9.01, subd. '1(5) also.x rov1des ‘for ithe. rec1 rocal dis-

covery of the criminal records of any defense witness disclosed
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26.

27.

G 03, subd 2 there~i"
J- formation: up i ;
- tends to ;4peach the defendant oY
[evidence: ofgfglor conv1ctlonsnthe
~State 'v. Wenberg, 503 ;
- pretrial hearing . : bI11

partict Hearing under T
:.conference: undar. ‘Rule 12.° See Rule 609 of th

of Evidence for the standaids governing the Use
“~conv1ctlons to 1mpeach a w1tnessi e

Comments on Rule 9 02 Subd 1(3)(e)

To explaln the entrapment defense requ1remen 5 of'state v. Grllll,
304 Minn. 80, 230 N.W.2d 445 :(1975) and the'propose',amendment

adding Rule 9.02, subd. l(3)(e) -amend th
follow1ng paragraphs after ‘the 'present
1(3)(6)

-that upon suBmlss1on of Eﬁe,defense to court. or. ur
fendant has the. Euraen 0 t <

the evidence that he was induced by government agents to commit
the crime: cha;gea, :whereupon: the burden rests ~on 'the state to

. prove beyond a’ reasonable"oubt hat fen ant was predisposed
’to commlt th‘ offense.n, : T T o :

LwyE the defendant asserts the. defense of violation of due
process:with ‘the -entrapment defense: Oor separat 1y, the
defense shall be heard and determined by the court. “The'

. concept of fundamental fairness inherent in -the due process“
requirement will prevent conviction of ‘even a predlsposed
defendant “if the conduct of the government ‘i1h - participating
iIn of inducing the commission of the Crime -is outrageous.,

As"to this due process defense see Hampton v. United States,
425 U.S. 484 (1976), State v. Ford, 276 N.W.2d 178 {(Minn.
1979 and‘State'v. Morrls, 272 N W.2d: 35 (Mlnn. 1978)."

Rule 11 04, Other Issues

Rule 404 (b) and (c) of the Mlnnesota Rules of Ev;dence now" set the
standards for ‘the adm1551b111ty of ev1dence of.; other offenses and
evidence ofa victim's previous sexual conduct in-a ‘sexual misconduct
case. . So'that ‘the.rules may better complement each other, amend ‘Rule
11.04 by ‘adding the follow1ng paragraphs at . the end of the rule:-

"If the prosecution has glven notlce under Rule 7:02 of
intention to OFfer evidence OF additional. offenses, 0 b
-motion:a hearing shall be held to determine their &z 3ibility.
under Rule 404({b) of the Minnesota Rules of Evidence and whether
there is clear and conv1nc1ng ev;dence that defendant. commltted‘
the offenses. : : : i :

"1f the 'defendant ‘intends to offer. ev1dence of a v1ct1m s
previous sexual conduct in.a. prosecutlon tor violation of =

Minn. Stat. §§609.342 to 609.346, a motion shall be made pursuant
to the procedures prescrlbed by Rule 404(c) of the ‘Minnesota :
‘Rules of Evidence. : e .

11




PROPOSED AMENDMENTS' . “

:28- Rule’11.06. .Pleas >

STo permzt a. county court to accept ‘a ‘plea guil )
gross. misdemeanor. 4t an Omnibus Hearing referred to t ¢
suant to: Rule ll 01 amend Rule 11,06 - to- read as fol ows.*~

"1k 06.” Pleas

‘"At Ef the hearlng, is—he%é whethe in
‘of “in: the coint court sursuant to Rule 1.

. ~0+ may be:-permitted to
offense charged in: the complalnt or to: a-less

offense, or: an. offense of lesser degree as: permltted“by
Rule 15.; - 4

29 . Rule 11.08, ‘Subd. 1. Recordmg.,

To clarify. that a: verbatlm record of the Omnlbus Hearlng 1s necessary,;;
amend the ‘rule to: :read -as’ follows.‘f‘ e ; .

"Subd. 1. Recordlng. e P : —ahal: —the—
A verbatim record of the proceedlngs shall ‘be made "

30. Rule 11.09. . ‘Review

If the Omnibus Hearing is referred to the county court under Rule

11.01, decisions by that.court should'.be’ given the: same: deference as
decisions made by a district ‘court in:such proceedlngs. .To provide
for this, amend Rule 11.09 to read as’ follows-7  gt -

"Rule 11.09. Rev1ew

Subd7—4v——8pen—the—Reeefé ‘In the event: the hearlng is: held
before:.a county or municipal court; the flndlngs and deter—
minations on the. issues presented sha

.‘force:and -effect as flndrgge and: determlnatlons ma‘ f z
the dlstrlct court.

12




31, .

32.

. sentences at the end of that parag‘ap

“the ‘comments by adding the follow1ng‘

RULES OF CRIMI‘ \ AL :'PROCEDURE

Comments -on: Rule 11 03

Amend the thlrd paragraph of the comments by adding'the follow1ng

"In State WV Florence, 239 N w.f 92 76):

- -Supreme: Court -discussed: the type ‘of: ev'dence that ay be. ..
“presented .and considered on a. motlon to dismiss the complalnt
for lack of probable cause. . r
rule prohlblts adefendant fri
testify for the: purpose of .
~cause. " In determining wWhether
Rule 11 03:for-lack of probab tl .
~notsimply. reassessing whether Or not probable cause existed
to.warrant ‘the arrest. Rather, under Florénce the trial .
Court must determine basad upon -the. facts disclosed | y the
record whether it is fair and. reasonable to: requlre the :
defendant to stand trial." ;

e

Comments onpRule 11'04 f

To explaln “the: proposed amendment of Rule 11, 04 and the case 1aw ‘
concerning various issues to be decided: at. the Omnlbusﬁﬂearlng, amend

thlrteenth paragraph of the comment

; ”Qne of ‘the issues that: should be determlned ‘at the Omnlbus L
Hearlng is: the aagisSlbllv. E :

‘hypnotized witness: concernlng the sU
a_ pretrial E&pnotlc 1nterv1ew ‘may no : :
criminal proceedlng - Buch tes! ) : 1te~ only to
.~the. extent that it covers matter Yeviously and. ‘unequivocally
dlsclosed gy the witness’ tb the authorltles before ‘the: hypnosxs.

"Under: State Vi Wenberg, 289 N W 2d 503~(M1nn. 1980),‘1f the
prosecutor ‘intends to.impeach the defendant or .any defense
witness with evidence of prior convictlons, the Prosecutor
must request a pretrial hearzng on the admissibility - of such:
evidence. ~If possible this issue should be heard at the:
Omnibus Hearin See Rule 9. . 15) as to the reci rocal
duties of the prosecutor and defense. counsel to disclose tge
criminal records of the defendant and any defense witnesses.

As to the standards for determinin Ehe'aam1351b11't ngthe
impeachment evidence see Rule 6.0 £ the O
Ev1déﬁce and State V. Jones, 2

MIf requested by motlon under Ru~' 10, hearxng ‘on the
admissibiiity of evidence of - adaitlonalggffenses shall be held
as part of the Omnibus Hearing. Before such evidence may be
‘considered:.admissible It must be clear and convincing.
Additionally, according..to State wv. Billstrom, 6.-Minn. 174,
149 N.W.2d 281 (1967) such evidence is aamissible oniy if the
prosecution's.case is otherwise weak. Because it may not be
possible to determine the strength of the prosecution's case
until trial, it may be necessary to con¥inue final“determina-

tion of this issue under Rule 1l1.07 until that time. 7The courtq""k

however, should determine ‘at the Omnibus Hearing wheiﬁer ‘the

evidence to be-presented is clear aﬁﬁrconv1nc;ﬁg o 1t does
- not:meet  that standard or -the other regquirements of _‘1e

404 (b) " of the Minnesota Rules of Evidence then the court

should determine before trial that the evidence 1s lnadmissible.

Unless it 1s: not possible to-do-so, Rule 11,07 regulres that

all issues presented to the court at the Omnlbus Hearlngfmust

be decided before trial.” : :
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33.

34.

35.

36.

37.

- PROPOSED AMENDMENTS

Comhents on'Rule“IlﬁDGttf~*is

To conform‘te thevproposéd{emendnen ’of L 06»amend he paragraph

"Under Rule 11.06 the. defendant
or 1ndlctment or to a lesser or

~for: enterlng a plea to a lesser or a d1 ferent of~ense.
Comments on;‘Rule ll 08 k

To clarlfy “that ‘the court ‘has~the dlscretlon to’ determlne the method
of making a verbatim record of the Omnibus Hearlng under Rule 11.08,
amend the paragraph of the comments concernlng that rule by addlng :
the follow1ng sentence at the endf'f ¢ .

eourEy, Consequently, when the Omnibus Hearing 'is held tﬁ~the
distriet—court before a judge other than the trial judge; the
trial judge, except inextraordinaryicircumstances will ‘adhere
to the findings-and determinations of the Omnibus Hearing
judge. See State v.. Coe, 298 N.W.2d 770 (Minn. 1980) and
State v. Hamling, 314 'N.W.2d 224 (Minn.. 1982), where this
issue was dlscussed but not dec1ded o

Rule" 12 03. Other Issues

Rule 404(b) ‘of the Mlnnesota Rules of vade e sets the tandards
for . the admlSSlblllty of ‘evidence of other: offenses.u To'refer to' .
this ‘evidentiary: rule, .amend Rule 12, 03 by addlng the follow1ng
paragraph at the end of ‘the ‘rule:. : :

"I1f the prosecutlon has given notlce under Rule 7 02:0f

intention to offer evidence of additional olfenses, upon

motion a hearing shall be held to determine their admissi- :

bility under Rule 404(b) of the Minnesota Rules of Evidence 2
and. whether there is clear and convanLng ev1dence that de~ ‘

fendant committed the offenses T

Rule 12.08. Record S S e o, .

Amend'subdivision 1 ofkthis*fule to read éS‘f01lOﬁst:'a

*Subd. 1i Repe*%er Record Unless walved by counsel
verbatim record of the proc proceedlngs at:‘the evidentiary hearlng

ené—ae—ehe—pretrtel—eeﬁfereﬁee shall be made. Bleetronie
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38, Commehté;dh Ruié?12;035: U,V

To--explain; the prqposedkamenGMent}of!Rule,12;03,and the case law s
concerningfthe admissibilityuof,evidenge:of.other,crimeSﬂand of past
convictions for impeachment ‘purposes, -amend the comments by adding
“the. following paragraphs after: the present third ‘paragraph of the .

comments: : i .
: 5
980). 4f the
ntends. the ny defense
©witness with evidence of prier con ions, the prosecutor.
must.request a pretrial hearing on the;a'm;ssibllfo;of'such,, 0
evidence. See Rule 609 OF the Minnesota Rules of Evidence and e |
State wv.. Jones, 271 N.W.2d 534 (Minn. 1978) as to the standards |

. for determlnlngqthe‘admissibillty\of:SUChf;Epeaéﬁﬁéntﬁevidence.

*If requested by motion under Rile 10, a‘hearin ‘onthe admissi-
" bility of evidence of ‘additional offenSesiShallfbekheldeprsuant
to Rule 12.03. " Before such evidence may be considered ‘admissi-.
ble it must be clear and convincing. ¥ ¢ “to
State v. Billstrom, 276 Minn, 174, 149 N.W.24d 281 (1967
evidence is admissible only if the rosecution's case is other-:
wise weak;,‘Because~it:mayanot;bejpos e to determine the
strength of the prosecution's cas 1, it may be
necessary. to.continue. fi e this issue under
Rule 12.07 until that time. ! hos -should deter~
mine before trial whether the evidence to be A4S
rand convincing. If it does. not meet. th
~-otherxr re uirements of ‘Rule 404(b) Of th
-Evidence theh the court should. etermine before trial that the
-evidence is inadmissible. Unless 1t is not possible to do so,
Rule 12.07 requires that all issues presented :
‘under Rule 12 must be ‘decided before trial."

39.  Comments on Rule 12.08

Amend the last paragréph'of the commenfs; Qﬁiéhﬂéoﬁcérns Rule 12.08;
to read as follows: c :

"Rule 12.08, ‘subd. lkrequirés'thatﬁa;Verbatimkrécord‘of the
evidentiar : ) e - sen ‘hearing be made
o boae T 33 el i as oV

ctent—oourt—reperter~ by a court reporter,
;Rule,lggOB,HSubd5~2 prescr1 es the ;

or-recoxding equipmént.‘
circumstances in which a transcript may be furnished to the
parties., The ‘record: and all‘papersiShall,be_filed:with—the,
clerk of the court in which,the‘proceedingsmtookfplace'(aulef
112,08 subd. :2) " SRR T ST e

40, - Comments on Rule: 13

To -conform tothe proposed amendmerts évaﬁlef8 and Rule 19.04, subd.
4, amend the. first paragraph of the comments on:-Rule 13 to read as
follows: ) i : : . : :

"Arraignment as provided by Rule 13, will take place:at the
appearance of the defendant‘in5thegéieer§e§;court;under,Rule

8- following a «complaint charging a felony or' gross misdemeanor
or under Rule 19.04, subd. 4 and subd. ‘5 following an indict-
At that time the,defendantfmaf;rntermonly a‘guilty plea.

! : € . _to plead guilty, no other plea

ead. -:In.the case of a
complaint charging elony - or gross misdemeanor; the arraign-
ment in ‘the ‘diseriet court under Rule 8.01 shall be held within
14 -days after the defendant™s initial appearance before a

4 e court {Rule 5.03) under Rule 5, and in the
case of an-indictment; within 7 days a ter the defendant's first
appearance in the district court (Rule 19.04; subd. 1 and subd.

4. 15




41, Comments on Rule 13- ) ,  : 4i,f,Q J‘{“ : : ,'““J

g . To - conform. to ?hg'proposed amendméntsfoffnﬁie48“ahdpRule i9;04,‘subd)
i 4, amend .the sixth: -and seventh -paragraphs. of the comments on Rule 13
' to. read as follows: ' S : SR '

"Undexr Rule 13.04, the defendéntishall,Bﬂ.céiléd‘Oh ﬁb[plead;f

(see F.-R. Crim. P. 10); or shall be g ven such time. as the

court determines .within which to plead (This follows present

i Mlnnesota;practice?(Minn.nStat, §630.13 :(1971)) . ~If the de<

: fendant.does ' not plead guilty, Rules ~and 19,04, subd. 5 -~
provide that.an-Omnibus Hearing under Rule: 11 :shall be .. -+

scheduled within 46 14 days and 7 days respectively, and he will

not 'be required-or permitted to ‘plead earlier than that date.

"By Rule 31-07 11.06 he may plead -at the Omnibus Hearing £
whether .the Omnibus “Hearing is:held in’the district. court, the
county court, or ‘the municipal court;" S

42.  Rule 14.01. Kind of Pleas e
Amend-the title of this rule to;fe;d‘AS“félibws;:
"Rule 14.01.,‘Kéaé—ef:PieasLPermittéd*i:    k
43", Comments on Rule 14 i ’

Amend the comments by adding the following paragraph after the
s’econd_ para’graph’: : o E s s

"A-conditional plea 'of guilty may not be entered wheréby the
defendant reserves the right to appeal the denial of a motion .
Lo suppress evidence or other pretrial order. State v,
Lothenbach, 296 N.W.2d 864 (Minn. 1980). One option is. to
Eiead not guilty, stipulate the facts, waive jury trial, and
1f there is a finding of guilty, appeal th :

i viction.” :

44 . Rule 15.01. ' Acceptance of Plea; Questioning Defendant;~Felony
and Gross Misdemeanor Cases

Amend number 10 of this rule to read as follows:

a.. That “hat the maximum perialty ‘that the court could

impose for ‘the crime with which he is charged (taking

into consideration any prior: conviction or convictions .

i is ‘imprisonment ‘for : years: and. that the court could
impose that maximum penalty under the Minnesota Sentencing
Guidelines. k ” :

H

§ "10. ‘Whether his’ attorney has told him and he understands:
! SRR AR e s i ; Bi
4

b. That if a minimum sentence ‘is required by statute the
court must impose a. sentence Of .imprisonment of not less
than - - years for: the crime with which he is charged.™

45. Rule 15.07. ' Plea to Lesser Offenses -

i In gtate v. Carriere, 290 N;W.2d 618 (Minn, 1980), ‘the Suprene Court
s construed Rule -15507 ‘as permitting the trial court to -accept a plea:
i to a lesser included offense over the objection of the prosecutor

: only if - there is-inadequate admissible ‘evidence to support the
offense .charged. ' By this construction ‘the court avoided the pros-
ecution's arguments that the rule violated the constitutional
restrictions on. separation of powers. To: 'conform: to: this case law
restriction, ‘amend the. rule to read as follows:

"Rule 15.07. Plea to Lesser Offenses

"With -the consent of the prosecuting attorney and the approval,
of “the ‘court, the defendant shallibe permitted to entexr a plear

16
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RULES OF CRIMINAL PROCEDURE

of guilty to a lesser included offense or toan-offense of
lesser degree. Upon motion of the ‘defendant and hearing thereon
the court may accept a plea of guilty to a lesser included
offense or to an offense of lesser degree, . provided ‘the court

is satisfied following hearing that.the rosecution:cannot
introduce evidence sufficient to 3Justif the:submission of the
offense chargeE to the jury or that 1t would be a manifest .
injustice not to accept the pilea. In either event, the plea

may be entered without amendment of the’ indictment, complaint
or tab charge." )

46. Rule 15.09.  Record of Proceedings
Amend this rule to read as follows:
"Rule 15:09. :'Record of Proceedings

"Upon a guilty plea to an offense
either a verbatim record of the proceedings shall be made, or
in the case of misdemeanors, a_ petition to. enter a plea of

guilty, as provided in’the Appendix B’ to Rule 15, shall be
filed with the court. 3 i -
£.

4.
P =

punishable by incarceration,

4 Bae e 3 PR 4.4
request—of—any-parey,r—khe n—ies—-aroeretion
Ra ire th i +.

Jad
225 PE 50— * raeae

In felony and :gross misdemeanor Cases, .any verbatim record made
in accordance with this rule shall be transcribed. In mis-
demeanor cases, any such record need not be transcribed unless

requested by ‘the court, the defendant .or the prosecuting
attorney."” : )

47 . Appendix ‘A to Rule 15

Amend  number 19b.- of the Petition to Enter Plea. of
A to read as follows: ’

Guilty in Appendix
"b. That the maximum penalty that: the court could impose for
this crime  (taking into consideration any prior. conviction or
convictions) is imprisonment for years: and: that the court
could impose that maximum penalty undexr the Minnesota Sentencing
Guidelines. That if a minimum sentence 1S required by statute

the court must impose & sentence of imprisonment of not less
than years for this crime."

48. Appendix B to Rule 15

Number 4 of the form refers to a maximum-possible fine of $300.
The maximum fine has been raised to $500 so the form is no longer
correct. Amend the form by substituting a blank for the $300

figure so that the correct maximum fine for any-case can be written
on the form.

49, Comments on Rule 15.01

Amend the comments on Rule lsvby adding the following paragraph after
the second paragraph of the comments:

"Before entry of a guilty plea, defense counsel should review
with the defendant the effect of the Minnesota Sentencing
Guidelines on his case. . Further, it 1s: almost alwqys
desirable for the court to order a pre~plea sentencing
‘guidelines worksheet to be prepared so that the court, the
defendant, and both counsel will be aware of the effecf of
the guidelines at the time the guilty plea is entered.

50. Comments on Rule 15.02

Amend the second sentence of the fifth paragraph of the comments to
read as follows:

"Nevertheless, where a defendant is: subjected to‘the poss@bility
of as-mueh-as a $360 fine and 90 days incarceration, justice re-

17
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51.

52.

53.

54.

55.

'constltﬁtlonal rlghts, “the elemen s
~'the possible consequences ‘of a. gu11t

Rule 15 06, by addlng ‘the follow1ng langu g :
paragraph: ; R

.

"Rule 15.06 is consistent w1th Rule 410 the Minneso
yof——V1dence ‘which also. governs the. a3m1351b1 lty Efo'
of :a withdrawn plea of guilty. .
1t makes inadmissible evidence. relatln B
from other jurlsdlctlons includini fw1thdrawn P cas o" :
contendere from those Jurlsdlctlons W] 1ch allow sﬁ‘h a plea.

Comments on Rule 15.07"
To:conform the comments. “to- the proposed amendment to: ‘Rule 15,07
which restricts the power of the court to. accept ar plea to a’ lesser,
offense over ‘the prosecutor's. objection end the fourth paragraph'
from: the end of the comments to. read a

"The rulealso authorlzes the ‘cou
followxngﬁa hearlng thereon to perf

attorney In accordance w1th State 290 NuW.2d
618 (Minn. 1980), such a plea 1S 1sgpgrm only if the court.
1s satisfied, following hearing that the rosecutlon could not
péesent sufficient ‘admissible ev1dence t i ; ]

of the offense charged to ‘the - ]
supra, -the -showing required
withstand the defendant's motion wou

offer of -proof. ' Further, the hearing must:be ‘in open court ""k

-and the court's order must include a detaiIeE Statement GF the
reasons for its ruling on the motion. - Rule 15.07 ais0. permits
a plea toa lesser cffense over the prosecutor s objection. to
prevent a manifest injusticel’ ea—etehee—eaeef Rule 15.07 does
not regquire -

4Gempafe—H*aaf—Seaefes639739—+¥94}+f+7—aaé—the that the 1nd1ct—
ment Or complaint meed—net be amended. = (See State v. Oksanen,
276 Minn. 103,149 N:W.2d4 27 (1967).)" T =

Comments -on Rule 15.09

Amend the flfth sentence of the last paragraph of the comments to

read as follows:

“The verbatim record may be made by a court reportez or B%ee—
+¥esie recording equipment
(see Minn. Stat. §487.11, subd. 2 (1971)).

Rule 17. 01. Prosecution by Indictment, Complalnt or :Tab Charge

Rule 8,01 clearly contemplates .that.a complalnt may charge a hom1c1de

punishable by life imprisonment, but to ‘avoid any amblgulty amend the E

first paragraph 1n Rule 17.01 %o read as

ollows:

“An offense which may be punlshed by,llfek;mprlsonment shall .

be prosecuted by indictment, but ithe prosecutlon ‘may- proceed
‘by a-complaint following .an arrest without a warrant ox as the
basis for the issuance of a warrant of arrest. ‘_he_procedure
thereafter shall be in accordance with the provisions of Rules
8 and 19. Any other offense defined by: state law may be prose-
cuted by indictment-or by a complaint. as provided by Rule 2
Mlsdemeanors may also ' be prosecuted by tab charge.

Rule 17. 03. J01nder of ‘Offenses ‘and Defendants

State v, Olsen; 258 W.W.2d 898 “(Minn, 1977)~prescribes”the,procedure

to be followed when two or-more defendants jointly charged are’ repre-
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56.

57.

58.

:-sented by the same counsel‘

: Comments on Rule 17 03 Subd 5

Amend ‘the ‘paragraph of the comments con

RULES OF CRIMINAL PRQ EDV RE

: 3 ; rocedures 1n the
rules. amend Rule l7 03 by add1ng a new subd1v1s10n t :
follows.f 3 : . : =

'"Subd. 5 ‘Dual Representatlon;f'Whén two. Orﬁmbre;defendantsfw‘:

are JOlntly charged or-will be ‘tried jointly nder subdivisions
2 or 4 of this rule, and two .or more of them-are: regresentea by
~the same counsel, the procedure hereafter outllned shall be

~foiiowed before: E@ea and trlal ‘_,w G B

m(1)" The court shall address each’ defendant gersonally on the
TYecord, advise tne gelengant of the. potentlaI dagger of
dual representation; and give: “the defendant an oggortunltx
to guestlon +the ‘court on the nature and consequences of
dual representatlon,, L il e ;

k“(Z) The court shall e11c1t from ‘each defendant in‘a narrative
’ statement that the defendant has been advised of his.right

to-effective. representatlon, that the defendant understands

the details of his counsel's posszble conflict of interest:
and the potential perils of such a cOntlict; that the de-
fendant has discussed the matter with his counsel, or if
“he ‘wishes with outside counsel and that he voluntarlly
walves his Sixth Ame dﬁ nt protectlons.i :

"The procedures regplred by Rule .03, 'subd 5 concerning
- representation by the same couns f two or more defendants
jointly- chargea'or Tried are taken from State v. Olsen, 258
N.W.2d 898 (Minn. 1977). That case requires that the waiver

of Sixth Amendment . rlghts ‘obtained from the defendant must be
stated in clear and unequivocal-language. If ‘a record is not
made as required or if the record: fails' to show that the
procedures were followed in every'important~respect, State
v.-Olsen, supra, places the ‘burden on: the prosecution to
establish beyond a reasonable doubt - that a prelpdlclal con-
flict of 1nterest did. not ex1st." 3

Commernts -on Rule 17 05"

,rnlng Rule 17 05 by addlng
the folbow1ng sentences at the end of that paragraph-

"Rule 1705 does not govern the amendment of ‘a complalnt
after a mistrial and before start of the second trial.
Rather, Rule 3.04, subd. 2 which provides for,the free
amendment ‘of ‘the complaint controls. . State v. Alexander,
290 'N.W.2d 745 (Minn. 1980)."

Comments on Rule 17.06, Subd 2(1)(a)

The comments to Rulefl7-06, subd 2(1) (a) ‘do not 1nd1cate whlch
other rules..govern the'adm1551b111ty and suff1c1ency of evidence
when an indictment is challenged under: that rule.. Therefore, amend
the present ‘twenty-fourth paragraph of the rules by addlng ‘the
follow1ng sentence at the-end:.

"Upon such a motlon the: adm1551b111ty and sufflclency of

evidence :pertaining to indictments are governed by Rules
18,06, subd 1, and 18.06, subd. 2.7
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59.

60.

61.

62.

' PROPOSED AMENDMENTS =~~~ . e

Rule -18.05. Record of Proceedings;u’ S ‘i L i *
Amend subdivision 1.of this rule ‘to.read as: follows:

"Subd. ‘1. Verbatim Record.  A:rverbatim record shall be made
by -a reporter or recording dinstrument of the evidence taken
before:the grand. jury and-of all statemeénts made and events
oceurring yﬁé&f&i&ﬁﬁiaeee—ée‘before'thelgrandfjury‘excé t
during deliberations and voting of the grand jury. ~The
record shall not be disclosed except. to: the: court-or prose- ’
cuting:attorney-or unless ‘the court, upon motion by the de-
fendant for .good-cause ‘shown, Or upon a showing:.that grounds
may ‘exist for a motion to dismis$ the indictment because of
matters occurring before the grand jury, orders-disclosure of
the. record or. designated portions thereof to-the defendant oxr
his ‘attorneys." - S 2 ;

Comment. on:-Rule :18.05

To explain~the,proposed'amendment of'Ru1e518.054 amendthe .paragraph
of thecomments concerning that rule,tO‘readﬁas‘follows:

"Rule 18:05, subd. 1, providing for a .verbatim record of &he
evidenee—taken all statements made and events occurring before
the ‘grand jury -except during .deliberations and voting, supersedes
that portion of Minn. Stat. /§628.57(1071) ‘which provides that
. the ‘minutes of ‘the -evidence taken before the grand jury shall
not: be preserved. - (Minn. Stat. §§628.64, 628.65, 628.66.(1971)
“are not ‘affected.) . This rule as amended is similar to-the
'special rule of practice fofr the First Judicial District which
was. upheld by the Supreme Court in State V. Hejl, 315 N.W.2d
592 (Minn. 1982} as being consistent with:thef0rlginalﬁlanguage
of :Rule 18.05.  ‘The purpose of Rule 18.05 as amended is to.
assure that everything said or occurring before the grand jury
will: be: recorded except for during deliberations-and voting.,
- -This would includé any statements made by the prosecuting
~attorney to the grand jury whether or not any witnesses were
resent. Of course, under Rule 18.04 during deliberations and
voting only grand jury members may be present.

Comments on Rule 18.07

Amend “the paragraph of the comments concerning ‘Rule 18,07 to read as
follows: E

"Rule 18,07 -adopts the substance of: Minn. Stat. §628.08 (1971)
except ‘that the indictment shall bear only: the signature of the
foreman instead of his signed endorsement that it is a 'true
bill', ~The requirement of Rule 18.07 that an ‘indictment be
ldelivered to a judge in open court' is not inconsistent with

- - - - - - - S
under Rule 33.04 the prosecutin attorney may request the court !
to delay the filing of the indictment until the arrest of the

defendant involved."
Rule 19.04,'Subd. 4. “Date for Arraignmgnt.

To. permit the consolidatiqh;of the first appearance.and’ the ariéignment
when . the prosecution:is: by indictment, 'amend the rule to read as
follows: ‘ o . :

"Subd. 4.. . Date ‘for Arraignment. . ‘Upon ‘defendant's initial
appearance before the district court, heé may be arraigned,

upon his request and with the consént Of the court. If

‘the defendant is not arraigned at the initial a earance;

a date shall be fixed set %or his arralignment upon. the indict-
ment: not more than ‘seven (7) days from the date of siich

initial appearance. - The time for appearance may be extended

by the:district court for good causge. Upon defendant's arraign-
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63.

64.

65.  Comments on Rule 19.04, Subd. 5

66 .

67.

“. ‘ment, whether gt his . ap: ance or at some later
| -appearance prior to. the Omnibus: Hearing, he may only enter a =
plea of ‘guilty. If he does not wish to piead guilty, ne shall .-
‘not becalled upon ‘to enter any other plea and :the arralgnment
shall be continued~until.the;Omhlbus,HEaring~when;Eprsuaﬂt~to e
Rule 11.310 he.shall plead tc the complaint or the complaint as
amended or be given additional time within which to piead."

Rule-19.04, Subd. 5. Omnibus Hearing Date and Procedure: T
The last:sentence of ‘this.rule:provides that “for prosecutions by
indictment "The ' (Omnibus) ‘hearing shall not include’ the issue 6f
probable cause provided: by Rule 11.03". : Although correct; ‘this sen-
tence-is misleading because it is possible to challerige the sufficiency
of ‘the -evidence heard by the:grand jury.. ‘Any such challenge, however,
proceeds -according: ‘to Rules 17.06, subd. 2(1):(a) and 18,06, subd. 2
rather than: Rule 11.03. " To.clarify any -ambiguity, delete this ‘last
sentence of Rule 19.:04; subd. 5., " : g

Comments. on-Rule 19504, Subd. 4

To explain;the;proposed'amendment*tdfRulefl9.04,~subd.'4,«amend the
comments: by‘adding the-following sentences at the end of “the eleventh
paragraph: e : . : : . L

"Instead of having a separate arraignment; Rule 19.04, subd
“4; permits the arraignment and initial a pearance to be’
:’consoiidated.~’Thisfisvpdssible“onLX*1~?reguested~by;the
defendant and agreed to by the court. Ordinarily, the
575 days

- -Omnibus Hearing would then be held within seven

.aftexr the consolidated initial a earance ‘and arraignment

. under Rule 19.04; subd. 5, but that rule also permits the
. -court to-extend ‘that time Ior good cause." . i i

To ékplain the proposed ‘amendment of Rule 19.04,‘subd.‘5 amend the
second to last paragraph of the comments to read as follows:

"The Omnibus Hearing shall be'held in district court, or by
reference in a 'municipal or county court, in accordance with
the -provisions of ‘Rule 11. - (See comments to Rule 11.) If at
the Omnibus Hearing the: defendant wishes to.challerige the
sufflciencyfof“theVevidence~heardfby!the'grand jury to
support ‘the indictment that'challeh,e*is\qpverned by ‘Rule-
17,06/”subd.*2(1)(a)vand‘Ru1e118f56,23ubds.al«and,z.‘,The
provision .in-Rule 17.03 concerning a motion- that there is
an_insufficient showing of probable cause applies only. to
complaints and not to indictments.” ’

' Comment on Rule 19.04, Subd. 6(1)

The twelfth paragraph-of ‘the comments cornicerning Rile 19,04, subd.
6(1) is inconsistent-with ‘the rules in that it fails to.indicate ;-
that the Rasmussen motice can be served on' the date -of the arraign-
ment. - To correct this, amend-the paragraph to read as follows:

"On-or before Befere the date of the ‘arraignment the pros-k
ecuting attorney ‘shall give: the Rasmussen notice required by

Rule®19.04, 'subd: 6(1), ! (See Rule 7.0l and Comments to Rule
7’01,)11 i F ; k " I : P

~Rule 20.01, - 8ubd. 5" Continuing'Supefvision'by the Court in Felony

and Gross Misdemeanor Cases.

Under case law: (In the Matter of the Mental Illness of K.B.C, 308

N.W.2d:495  (Minn. 1981)) and the new Minnesota Commitment. Act .of

1982 «{(Minn. -Stat. Ch. 253B) adequate protection is provided against .
the unjustified release of a criminal defendant who has been committed
as mentally ill and dangerous. ‘There is now litile need for the
possibly unconstitutional provisions in Rules 20.01, subd. 5 and

20.02," subd. 8{4) granting ‘the criminal trial court continuing super--
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PROPOSED AMENDMENTS = :

vision of the termina;ibn'ofwthe:civilfcomﬁitmeﬁﬁidfha criminal”de4 T

jf fendant. 'RplefZO;Qlffsubd.;5;shou1dgthereforetbe amended“tofrgad as -

i follows:

"Subd. 5.  Continuing Supervision: by the Court in Felony .
and ‘Gross Misdemeanor Cases. = The head of the institution to
which the . defendant is committed under civil .commitment pro-
ceedings; or-if the defendant is not committed to an ‘institution,
the ‘officer or other person. charged with his supervision.or to
whomhe “has been:committed; shall :report: periodically to ‘the
“trialicourt,. at such-times 'd@s the court shall provide, on the
-.defendant's mental condition with an opinion as to’his‘competency.
to proceed. ' The repcrts shall be-.made not less than;once every
six months unless: otherwise ordered. Copies ‘of ‘the reports shall
be furnished to the prosecuting attorney and to:defense counsel.

"When. the ‘court on application:of ‘the prosecuting attorney;
defense. counsel,  the defendant; or the person having supervision

j over the-defendant, or -on: the court's own motion, ‘determines,

L after a hearing with notice to the ‘parties,  that the defendant
is.competent to proceed, ‘the criminali proceedings against the
defendant shall: be resumed. /' -Unléss the criminal. charges -dgainst
the ‘defendant have: been dismissed as provided by Rule 20.01;
subd. -6, the trial ‘court and the prosecuting attorney shall be
notified of.any proposed institutional transfer, partial insti-
tutionalization status, and any proposed termination, discharge,:

or provisional discharge of the civil commitmenty—

e _The prosecuting attorney shall have the
‘right to participate as a party in any proceedings. concerning
such. proposed changes in the defendant's civil commitment or .
status.” e - ; : i

68. Rule 20.02; ‘Subd.8(4) -.Continuing Supervision,
. Bmend this ‘rule té read -as follows:

"(4) " Continuing. Supervision. In:felony and gross misdemeanor
cases-only, - the trial court and the prosecuting attorney shall
be notified of any . proposed institutional transfer, partial
hospitalization status, and any proposed termination, dis-
charge, or provisional discharge of the civil commitmento—and -

ehergégemr “The prosecuting attorney shall:-have. the right to
articipate as a party in any proceedings concerning such
proposed changes in the defendant's civil commitment or status."

&

69. Comments on Rule 20,01, Subd. 2(1)

To conform to statutory changes: in'the civil commitment law, amend the
sixth paragraph-of the comments to read as ‘follows: . =
"1f the charge is a misdemeanor, the county -or municipal court
has the options of. (1) following the procedures prescribed by
Rules '20.01, subd. 2(2) to 20.01, ‘subd. 9; (2).:causing civil
commitment proceedings to' be instituted immediately under Minn:
Stat. §253+87—+39%1$253B.07 (1982) or; (3) ‘dismissing-the case,
unless dismissal would be contrary to the public-interest (Rule

20,01, subd. 2(1), )" . . :
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; ~ “RULES OF CRI
70, ,.Commeh;s,oﬁ'Rulesdzo;01,f$ub

7o conform to the statut r&kChéngésﬂln the civli1comm5kmenéiléW‘éﬁd,t6 7v\, i
ule,20}01;,subd.‘5famend’the;twelfth~para4[{ '

the proposed amendment :i
graph of ‘the comments to read as follows:

:"1f the defendant is underrcivil commitment:under Minn. Stat.
-Ch. 253A 1071} 2538 (1982)) civil commitment shall be
continued.{Rule 20701, subd. 2)(a) and (b)) If he is not
undex civil ‘commitment, ‘commitment proceedings under Minnu

Stat. §252 - F1253B.07:(1982) the county or probate -
-court shall be instituted against him. ZIneither—oat e

71.  Comments on Rule 20.01, subd. 4(2)(e)

To‘conform‘to‘statuﬁoryzchanges in the'civil,cémmitmentxlaw, amend
the third sentence of the ‘fifteenth paragraph ‘of the“comments to read
as follows: S ; 0 R R R :

"Otherwise;, the:appeal,shall‘be‘gOVerned“byfthe,appealfprc-
visions of the County Court Act Minn. Stat., Ch; 487 41o3i}
- {1982) -applicable to appeals from & .county to the district =
~court, and not by the ‘appeal provisions of Minn. Stat. -
- 55253231 253B.23 Or 525.71-525.75 +31973) (1982) governing
. appeals’ from-civil commitment proceedings oF appeals from a.-
probate,court«. ll", e R oT o oA M R

72, Comments opjaule;20;02;7sgba;¢8x4)~5 E

To conform to the proposed amendments of Rules 20,01, subd. 5 and.
20,02, subd. 8(4) amend. the.comments by -adding . the following para=
. .graph- after the ‘present paragraph ‘concerning Rule 20.02, subd. 8(4):

"Rules 20.02, 'subd.’ 8(4) and 20.01, subd. 5 both reguire that
the trial ‘court and the prosecuting attorney be notified of

any proposed ingtitutional transfer or partial hospitaliization
status’ {see Minn. Stat. §253B.15, subd.: 1l) or any proposed ais-
charggirE;ovisional»discha;ge, or-other termination of a de-
fendant's ‘civil commitment when that defendant has been found
not guilty by reason of mental illness or AQeficiency Or iNcom—
petent. to proceed. = The prosecuting ‘attorney then has the right
to participate as a party in any civil proceedings being con- - :
ducted under: the Minnesota Commitment Act of 1982; Mihn, Stat., -
“Ch. 253B, concerning those matters. As such, thi :
-attorney -could guestion and present witnesses a
the ‘continued commitment of the defendant in the civil proceed-
ings. ~A-person committed as mentally 111 and dangerous can be
discharged from-that commitment only under the provisions of
Minn. Stat. §253B.18. Unlike patients commitited as mentally

ill only, patients committed as mentally ill and dangerous may
not “seek a discharge -or provisional-discharge of their .commitment
under Minn. Stat. §253B.17 'in the probate court which committed
them- or from the head of the institution under Minn. Stat..
§253B.16. ~Rather; Minn. Stat. §253B.18 permits their ‘discharge
or provisional discharge only if ordered by the Commissioner.

of Public Welfare after receiving a recommendation to that
effect from-an administrative special review board following a
‘hearing.: The Commissioner's decision may be appeaied to a

three judge probate appeal panel appointed by the Supreme Court.
The probate .appeal panel then:conducts a de novo hearing before
deciding on-the ‘discharge or provisionel discharge Of the.de-
fendant. -Minn. Stat. §253B.19. Beyond that, any party may
appeal an:adverse decision to the Minnesota Supreme Court and

‘an appeal of a release oxder stays- the effect of that order

until the appeal is decided by ‘the Supreme Court. : Minn. Stat.
'§253B.19, subd. 5. This is basically the same procedure as
provided by the previous law under Minn. Stat. §253A.15.as : -
interpreted by the ‘court ' in In the Matter of the Mental Illness = « .
of K.B.C., 308 N.W.2d 495 (Minn, 1981)." . :
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73.

74

75.

76.

~end of that paragraph;

- PROPOSED AMEND:

Comments on Rule 20.03

To explain case law CbncerningiRﬁle 20 3“amehdftﬁé:foufth'pafagfaph i
from'the'end,of>the'comments'by adding: the following language at the S

"These ‘rules -allow ithe Prosecution to call a defense-retainad
: o { caxlliness portion 6f-a
bifurcated trial and such & ractice does not Violate the
defendant's attorne -clientf~rivile;eror:hls%cohstitutlonal
right to the effective assistance of counsel State vi Dodis,
314 N.W.2d 233 (Minn. 1982).7 g e : : R

Comments on Rule '23.03

Amend the sixth paragraph of the‘commehtS‘by aading the followiﬁg
language at the end of that .paragraphs . g L :

"See -Minn. Stat. §§488A.08, 488A.25; and 48?;28‘(1981)fas@to~ : S
the establishment of violations bureaus "in Hennepin Count T
:Ramsey : County, an other counties, respectively."

Rule 26.02,'$ubd. 4. Voir DirepExamination;

The first sentence ‘of subdivision 4(1) of this rule was amended on . = i
November: 13,1978 effective January'l, 1979, ‘to require that the LA
voir. dire ‘examination "shall be:open't6¢the;pub1ic",;tAtxthat,time T T
the remainder of provision (1)~whiCh'explainedfthenprOCEdure=t0fbe,‘ e
followed on voir .dire: and authorized the court to .give preliminary g s

instructions: was mistakenly deleted. -To reinsert the deletions mis- =
takenly made in Rule 226,02, subd.  d (1} in: 1978 amend subdivision : .

4(1) of the rule to.read as follows:. g e e

"(1) ‘Purpose - By Whom Made.

"A‘voir. dire examination shall be conducted for :the purpose.
of discovering bases ‘for challenge for cause and:for the
purpose of -gaining knowledge to enable.afh informed exercise
"of peremptory challenges, and shall be open to the public.
The judge shall initiate:the voir. dire examination b

ir:qualitic
urors in the casé on trial and ma

~which he thinks necessary touching the
‘serve - as

ations to { el
1ve such pre- G

.challenges, either party may make a;
y of ‘a prospective juror .or jurors in

relerence to their gualifications to sit as jurors. in the } ;
case. A verbatim record of the voir dire examination shall . : ¢

be made at the request of either party."

Rule 26.03, Subd. 1ll., -Order of Jury. Trial.

Amend parts "h".and  "i" of ‘this rule governihgfﬁhe»ordér of :final
argument to read-as follows: - S ,

"h. - At the ‘conclusion. of the evidence;‘thegpféseeaeieﬁ
 defendant may make ‘a closing-argument to ‘the jury.

"i. The defendant prosecution may - then make a closing argument

to the: jury. . The defendant shall then be permitted time

to reply in rebutta shall raise ain:.reputtal no new issues

of law or-fact which ‘were not presented in one ‘or both .of the

rior arguments. Only if the court deternines: that.the de- .

-was Clearly improper shall the prosecution .

be :entitled to reply in surrebuttal."” . Sl : S e L : -
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77.

78.

79.

80.

81.

82,

RULES OF CRIMINAL: PROCEDURE

Rule 26.03, Subd. 15. Evidence.

1 - ]
Because of ‘the adoptlon ‘0f: the Mlnnesota ‘Rules of Ev1dence, the pro-
visions in:this rule. governing -the admissibility: of evidence and the
competency of witnesses -are:no longer: necessary.' ‘Therefore, amend
the rule to:read as follows:

"subd." 15: “Evidence. . In.all trlals the -testimony of: wit-
.-nesses shall"be taken orally in: open court, unless
otherw1se prov1ded by these rules. .

Rule 26.03, 'Subd. 19(6).  Impeachment of Verdict.

Rule 606(b) of ‘the Minnesota Rules Of Evidence now ‘governs: the
admissibility -of ‘evidence. upon ‘an: inquiry dnto ‘the walidity of a.
verdict or indictment. - ‘Amend part - (6) of this rule as follows ‘£o
add-a’ reference-to that rule of evidence:

L) Impeachment of Verdlct. AffldaVlts of ~jurors shall
not-be.received:in evidence .to impeach their verdict. If
the defendant has reason to believe that the wverdict is
subject to impeachment, he shall move the court for a summary
hearing.. .If the motion:is granted the jurors 'shall be inter-
rogated under oath and their testimony recorded. The

adm1s51b111ty of ~evidence at the hearln% shall be governed
by Rule - 606(b) of the Mlnnesota Rules of Evidence.™

Rule 26.03, Subd.:19. Jury Dellberatlons and VEIdlCt.

A partial verdict is authorlzed by ‘State v. Olkon, 299 N W.2d 89
(Minn. 1980).  To incorporate that into the rules, amend Rule .26.03,
subd., 19°'by adding a new provision (7) as follows-

"{7). Partial Verdict.  The court may -accept a partial
verdict when the jury has agreed on a verdict of con-
viction on less than a of the charges submitted,
is unable to agree on -the remainder."

Comments on Rule 26. 01, Subd., l(l)

Amend. the third paragraph of ‘the comments by substltutlng "$500"
for "$300" as the. possible fine for misdemeanors.

Comments on-Rule 26.02, Subd. 4(1)

Amend the paragraph of the comments concerning Rule 26.02, subd. 4(1)
by adding the following: sentences at the end of that paragraph:

"The court. has ‘the right and the duty to: assure that tpe
inquiries by the parties during the voir dire exeminetlon

are 'reasonable'. "The.court may therefore restrict or pro-
hibit questions that are repetitious, irrelevant, or otherwise

improper.”
Comments ‘©on Rule 26.03, Subd. 11

To .conform: to the proposed amendment of sections: (h)-and (i} govern-
ing the order of final argument-in Rule 26.03, subd. 11, amend the
paragraph of the ‘comments concerning that:rule to-read as follows:

"Rule -26.03, 'subd. 1l :(Order of Jury Trial) substentially
continues the order of ‘trial under existing practice. (See
Minn. Stat. §546.11 (1971):)  The order 'of closing argument,

25




‘83,

84.

85.

86.

PROPOSED AMENDMENTS

under sectlons 'h' and BE of thls rule eent*naes—%e—bevthe
differs from that provided: by Minn.

Stat. '§631.07 (1971) wi¥hk under which the prosecution

proeeedinyg proceeded first and then the defendant noe

Comments- on Rule 26.03, Subd. 15

Amend the paragraph of the comments concernlng this rule to read:as
follows:

"Rule 26,03, subd. 15 {(Eviderice) Ea—M3 : -

leaves to the ‘Minnesota ‘Rulés of ' Ev1dénce the issues Of the
'adm1551b111tx ©of ‘evidence and the competency of ‘witnesses
except as otherwise provided in these rules. As to the use
ofa deposition at a. criminal trial, Rule 21,06 controls
rather than the Minnesota Rules of Ev1dence 1f there Is an
conflict between them.  See Rule 802 and the comments to Rule
rr'———_—'_——__—_—_—-_l_—-_"-——————_.-—__—

04 1in-the Minnesota Rules of Evidence.

Comments on Rule 26.03, Subd. 19

To explain. the amendment to Rule 26, 03, subd. 19 adding provision (7),
amend ‘the comments. by adding the: following paragraph after the para—
graph in: the comments concernlng Rule 26. 03, subd 19(6)

"Rule 26.03, subd. 19(7) (Partlal;Verdlct) is taken from:-
State v. Olkon, 299 :N.W.2d-89 (Minn, 1980) whzch authorlzed
the: court toaccept a partial verdxct.

. Rule 27.02.. Presentence'Invest;gatlon

Amend Rule 27.02 to read as follows:

"Rule 27.02.  -Presentence Investigation in Misdemeanor CaSas

+ien—permitted—and—reguired—byJaws- In mlsdemeanor cases,
the report of the presentence investigation may be oral if
so-directed -by  the court.

"sabéT—3T——9iee;eeefe—eé—RepefeTfjSabéeeée{e—the—&ém§Eat§ene

OEMiRA—FEat——5609+11E—subd—4r2—copy—of -the-presentence

reporéy—if-writtenr—shall-be—provided—to-—counsel—forall
ses—befor : Sk 4 : ce—repore |

If the presentence report is given: orally, ‘the-defendant or
his-attorney ‘shall be permitted to hear the report.

Rule 27.03..  Sentencing Proceedings

Because of the substantial changes required‘by the sentenc@ng
guidelines law in 'Minn. Stat. Ch. 244, many of the sentencing
procedures set forth in Rule 27.03 are no longer appropriate. . Be-
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RULES OF CRIMINAL PROCEDURE

cause of this, an: ad ‘hoc: volunteer committee chaired by ‘Chief Justice
Amdahl drafted proposed rules’ for ase under: the sentencing guidelines.
These .rules ‘have ‘already been’ approved: by the District Court Judges
Association-and the:Ramsey ‘County: District Court judges. To incor-
porate-the  procedure -recommended by the ad hoc .committee into the
Rules of ‘Criminal: Procedure, amend subdivisions 1,2, '3, 4, .and 5.0f
Rule 27.03 to read as follows: ;

"Subd. 1. . Hearings. = Summory—hearings Hearings upon the pre-
sentence report and. upon:the ‘sentence to be imposed: upon the *
defendant shall be held as provided by law.: Before the sentercing
proceeding, ‘in . a misdemeanor ‘or: gross: misdemeanor case; each party
shall notify the opposing party and:the court of -any .part of a
written.presentence report which he intends: to controvert by the
production of ‘evidence. {‘Both the prosecutor and the defendant or
his .attorney shall have: an‘opportunity to.controvert any part:-of
an-oral presentence report and for ‘such:purpose the court may
continue the 'sentencing. '

"The procedure for ‘such hearings in felony cases shall be
as. follows:

"(A) At the time of, ‘or within three days-after a plea,
finding or. verdict of ‘guilt.of a felony, the court may
order a presentence. investigation and shall order that
a_ sentencing worksheet be completed. As part of any.
presentence investigation and report, the court may
order a mental or physical examination of the defend-
ant. Any evidence derived from the examination may

not: be used against the defendant in any subsequent:

proceedings.or on- retrial except for the review of the
sentence..  The court shall also then: : -

"{1) Set -a date for the return of the report of thé pre-
sentence investigation. .

"{2) Set a date, -time and place for the sentencing.

"(3) order the defendant to return at such date, time and

place.

"(4) If the facts ascertained at the time of a pleaor
through trial cause the judge to consider departure
from the sentencing guidelines appropriate, the court
shall advise counsel of such consideration.

"(B)  The presentence investigation report, if ordered, shall
include the .information required by Minn. Stat. §609.115,

subd. 1, a completed sentencing guidelines worksheet and any
supplemental worksheets and such otheér information as the court

may -direct. The report shall be submitted to the court in
triplicate. ) )

" (C) The court shall ‘cause’a cbpy of the sentencingkworksheet
and the nonconfidential portion of the presentence investigation

report, if any, to be forwarded to the prosecutor and to the
aeEenaant or ﬁis attorney subject to the limitations of Minn.
Stat. §609.115, -subd. 4. “If the presentence investig§tion report
contains-a confidential -information secticn that portion need

not be forwarded to counsel Or to defendant but counsel. should

be advised that such information -is-available for inspection
at some designated place.

"1f departure from the sentencing guidelines appears appropri-
ate, and the .court has not previously notified.the parties or
counsel for the parties that the court 1is considering depar-
ture, the court shall forward notification of such considera-
tion at the time the sentencing worksheet and any presentence
investigation report is forwarded. :

o3
4
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"the court shall continue the sentencing.-

“tion,

PROPOSED AMENDMENTS

"(D)_Upon:'receipt -of the ‘'sentencing worksheet and any pre=:.

sentence investi ation report, an arty desiring-a sentencin
hearlng shall, not later than eight days before the date for

the sentencing, file with the court and serve on OppoSing coun-~
sel a motion for ‘such hearing, except that when the ‘sentencin
wor sheet and any presentence investigation report 1s receive
within elight days prior to the sentencing date, the motion for

a sentenc1q hearing shall be made within a reasonable time
after receipt of the worksheet and any -report.. ~If necessary,

n 3

"The motion for a sentencing hearin ~#hall specifically set
forth the reasons for the motion, includingfa designation of
an ortion of the presentence investi ation report or
sentencin uidelines worksheet chalilen ed, and the grounds
or ‘the challenge supported by affidavits or other ocumenta=-

"(E) Opposing counsel shall file and sérvé any reply not

-later than three days before the sentencing: date.

"{F). At the sentencing hearin ;-issues:raised in the
hearing: motion shall be heard.

testimony as it deems relevant and material to the
issues., 3 o B

state into the record. fin ings of ‘fact; conclusions of law -
and aggrogriate order on the:issues submitted by ‘the parties
Otherwise, the Court shall issue written indings-of fact,
conclusions of law and-appropriate orderfwithin~twentx days. .
of the conclusion of the sentencing hearing. ;

"If it is determined upon hearing that the sentencing work=

sheet or supplement submitted as a part-of -any presentence
investigation report contains an error Or errors, the court

shall cause a corrected worksheet to be prepared, filed. and
submitted to the sentencing guidelines commission.

"(G) _The court may impose.sentence immediately following

the conclusion of the sentencing hearing.

"Subd. -2.  ‘Defendant's ‘Presence at Hearing and Sentencing.
Defendant must be personally present: at the sentencing hear-
ing and at:the time sentence is pronounced except when excused
pursuant- to Rule :26.03, subd. 1(3). -Sentence may be pronounced
against a corporation. in:the. absence: of counselif counsel

fails to appear on the date of sentence ‘after reasonable
notice thereof.

"Subd. 3. Statements at Time of Sentencing. - Beéfore pronounc-
ing.sentence, the court shall:give -the prosecutor and defense
counsel .an opportunity to.make -a -statement with respect to
any matter relevant to the question of: sentence including:a
recommendation as. to sentence enly—if-regquested—by—the-eoure,
The court shall also address the.defendant personally and

ask ‘him ‘if he ‘wishes to make.a statement in his own behalf
and to present-any information before sentence. '’The’court
shall not accept any communication relative to: sentencing
that 'is not on the record without disclosing the contents. to
the defense and to: the prosecution.

"Subd. 4. Imposition-of: Sentence. When sentence is imposed:
the court: :

"(A): 4a> Shall®state the precise terms . of the sentence,

"(B) 4B} Shall assure that the record accﬁrately-reflécts
all time spent in-custody” in connection with the offense-or
behavioral incident for which sentence is imposed.y—whieh

28




e SO el S

87.

RULES OF CRIMINAL PROCEDURE

Suchﬁtimershall'bezautomaficallygdéduCted*er
and the ‘term of im risonment ‘except whenvthe
©4in custody-as a condition of. robation from a

imposition or execution- of 'sentence.

‘the sentence

"{C) . For felony cases if the sentence: im osed deviates from
the sentencing guidelines a licable to the.case, the court
shall ‘state into the record findings of fact as to the
reasons for de,arture~andrshallxcomflete;~or cause to be -
completed,  and forwarded to the sentencing gui elines
n..a-departure form,as.grovided~by'thevcommlssion;

o

"(D) *Prior to imposition’ of. a sentence in a felony casé which
deviates from the sentencin ‘guidelines;  the ‘court shall allow
either party to request asentencing hearing if no sentencin
hearing was held and. the court did not
the sentence imposed might

lines, :

"{E) - 'If ‘the court elects to stay imposition or execution of
sentence, and: : i

"(1). Requires .a period of confinement as a condition of pro-

“ bation in. felon cases,. the .court shall advise the de-
“fendant that such time may not be credited against his .
sentence’ in the event that probafion is ultimately revoked
and ‘sentence executed. . . ) :

"(2);If,noncrimina1 conduét cbﬁldjréf 1£~in‘revocatidh; the:
trial court should'advise;the~‘éfénaant'so'thatihefcan
be reasonably able to. tell what lawful acts are prohibited.

@

"{3)A written: copy of the conditions Of probation should be
given: to: the. defendant at the time of sentencing oOr soon
thereafte:. s o) ; e

"(4) The defendant should be told that ‘in the: event of ‘a
disagreement between himself and his robation: agent: as
to the terms and conditions of probation, he can Treturn
to the ‘court for clarification if necessary.

"Subd..5.. Notice of Right to Appeal. -After. imposition of
sentence or granting:of probation 4 —a— Feh-

£rial the court shall inform the . defendant of his right to
appeal ‘the judgment'of,conviction‘or~sentence~or”both~and

the right of-a person who is unable to pay the cost of appeal
to,apply for -leave to appeal ‘at state expense by contacting
the state public defender." =~ . X : : S

Rule” 27.04. ‘Probation Revocation

The rules do not presently include a procedure for the revocation
of  probation. To provide such a procedure amend Rule 27 by adding
a.new section, Rule 27.04, to read as - follows:

. "Rule 27.04. - Probation Revocation

"Subd. 1. . Commerncement of ?rdceedings.

"(1) Issuance of Revocation Warrant or Summons.:  Proceedings
for the revocation of probation Shall be commenced by -the .
-issuance of -a warrant or a summons by the court base upon .a
written report showing probable. cause to believe that the pro-
ationer has violated any conditions of probation. 'The written
report shall include a description OF the suUrrounding Facts and
circumstances upon which the request for revocation is based.
In any case the court may issue a summons instead oFf a warrant

whenever it is satisifed that a-warrant is unnecessary to secure
the appearance of the :
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"{2) -Contents 'of Warrant and SUmmons. . Both the warrant and

summons. ghall cgntain the name. of the- robationer, & descrip=

tion of the probationar ,sentence}SOU'htstO‘bezrevoked, the
i “judge or judicial officer of the

county or'district~court; andmshall-be‘accomgggied by the

-Written report upon which it was based. The amount of any bail

or: other conditions of release may be set by the issuing Judge
r judicial officer and endorsed on:the warrant.  The-warrant
hall direct. that the Qrobationer~be‘brought'gromptlz'before
he -court that issued the warrant if it is insession. ' If
hat court is . not. in-session the warrant shall direct that the
probationer. be brought before a judge or judicial ‘officer of
that court, without unnecessary delay, and inh an event -not
later than 36 hours after the arrest exclusive of the day of
arrest, or-as. soon thereafter as such Judge or judicial officer
is -available. ~The summons. shall . summon the probationer to appear
at a stated ‘time and place to respond to the revocation charges.

Iet]etim |0

"(3) Execution.or Service of ‘Warrant or Summons;~Certification.
Execution, service, and certification of the warrant or summons
shall be ‘as provided in Rule 3.03, j

"Subd. 2. First Appearance.

"(1)~Advice to Probationer. - ‘When: a grbbﬁtiénerbinitiallx
appears before the court pursuant to a warrant oOr SUmmOnNs. con-

iven a co of the written report upon which the warrant ot
summons was based if he has not previously received such report.
The judge, judicial officer, or other duly authorized personnel
shall further-advise the probationer substantially as follows:

"a. ' That he is entitled -to counsel at all stages

roceedings, and if -he is financially unable to
afford counsel, one will be appointed for him at his
request;

"b.  That unless:waived, .a revocation hearing will
be held to determine whether there is clear and convinc-
ing evidence that he has violated any conditions of pro-
bation and -that probation should therefore be revoked;

"c. ' That before the revocation hearing the prosecu-
tion shall disclose to: the probationer all evidence to be
used ‘against him, and shall provide him with access to all
official records pertinent ‘to the proceedingL‘ j

"d. That at the hearing both the prosecution and: the
probationer shall  have the right to offer evidence; prgsent
arquments; subpoena witnesses; and call and cross-examine
witnesses, provided, however, that the probationer may be
denied confrontation by the court when good cause is shown
that a substantial risk of serious harm to others would
exist if it were allowed. -Additionally, the probationer
shall have ‘the right at the revocation ‘hearing to present
mitigating circumstances or other reasons why the violation,
if proved, shcould.not result in revocation;

"¢, “That the probationer has the right of appegl £rom
the determination of the court following the revocation
hearing. : : . o

"(2) Appointment of Counsel:. The appointmeﬁtfof‘éOunsel for a
probationer financially unable to afford counsel shall :be governed

cerning an alleged-probation violation, ‘he shall be advised
of the -nature of the charge a ainst-him.- He 'shall also be .

by the standards and procedures: set - forth in-Rule 5.02.

"{3) conditions of Release. 'The probationer may be rpleased -
pending appearance at the revocation hearing. In deciding upon
the conditions of release and whether to release; the probationer,
the court shall take into account the conditions of: release .and

=80
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n(2) Finding of ‘No Viblatibn‘of'Conditions~of‘Probation. If the

“not ‘been established b

~tion for -perjury or impeachment of his testimony :under -ocath.

RULES OF CRIMINAL PROCEDURE
the factors detérmining the conditions of release as:
by Rule 6.02, subd. 1 and subd. 2 and whether there is a reason
to-believe that the probationer will flee or pose a danger to:any
person -in-the communitv.“‘The7burden”of~establishing~thatlthe
robationer will not flee or will not be a dan er: to any other
person-or the community rests with the probationer.

"(4) Time ‘of Revocation Hearing. The court shall set a date

for the revocation hearing to be held within a reasonable time
before the court which granted probation. - If the probationer
is in- custody as a result of the,reVocation~proceedings,~the

revocation hearing shall be held within seven days. If the
probationer: has allegedly wiclated a condition of robation b
commission of a crime, the court may, with the consent of the
robationer ostpone -the ‘revocation hearing pending disposition

of the criminal case whether or not the probationer is in custody.

"(5) Record., A verbatim record shall be. made bf'the~froceedin s
at the probationer's initial appearance before the court. under
this rule. : . : e . ’

Subd. 3. Revocation Hearing. ..

"{1) Hearing Procedures. The hearing shall be held in accordance
with the provisions of subd. 2(1){(a), " (bY; {c), and (d) of Ehis.
rule. : = P

court: finds that ‘a violation of the . conditions o probation ha
-clear and convincing evidence, the i
revocation proceedings:'shall be ed, and: the probationer's
probation continued under the conditions thereto ore ordered by
the court. ' : :

"(3) Finding of Violation of Conditions of Probation. If the
court finds upon-clear and convincing evidence that an

"a, 'Imposition of Sentence Stayed. If im osition of
sentence was initially stayed, and probationer placed.on
in stay imposition. of

probation, the court may aga sentence
or ‘impose ‘sentencé and stay execution thereof, and in

either event place the probationer on probation pursuant
to Minn. Stat. §609.135, ‘or impose sentence and oOrder the
execution thereof, - S St i :

"b.. - Execution of Sentence.  If execution of sentence
initially Imposed was. stayed and probationer placed on
robation, the court may continue the stay and place the
robationer on )

previously  imposed.

"(4) ‘Record ‘of Findings. A verbatim record shall be made . of: the
roceedings at the revocation hearing and in an
ing the court-shall make written findings of fact on all disputed
issues including a summary of the evidence relied upon and a
statement of the court's reasons for its determination.

“{5) The probationer or the prosecition. mas peal from the
court's decision according to the procedure provided for appeal
from a sentence by Rule 29,04.

"Subd. 4. - Immunity.

"Testimony or information given by a ‘probaticner. at a_revocation
hearin or -any-information derived from such testimony or. in-

formation. shall not be admissible against the probationer in any
Judicial proceeding against the probationer other than:a prosecu-
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PROPOSED AMENDMENTS
Comments.on Rule: 27,02 :
X S S : V C i
To conform to:‘the proposed amendment‘of~Rule527.02@’delete,entlrely
the fourth, fifth, sixth and-seventh bParagraphs of ‘the comments and
amend ‘the-third paragraph-to:read as £ollows;” »
"Rule .27.02 ,(Presentence'Investigation,in Misdemeanor Cases;)
~In misdemeanor cases the Eresentence~invest13atxon,regort may
be oral rather than written and this will often be the case.
Where the report is oral, the defendant or his attorney must
€ allowed to hear the report when: given.

Comments-on. Rule 27,03

To conform to the proposed. .amendments of'Rule 27;03'governing sen-
tencing procedures, amend the present- comments on Rule 27,03,
subd. 1 through subd. 5 to read ag follows:

"Rule 27.03, subd. 1'(Hearings)fadopts for misdemeanors and
gross misdemeanors the:provisions for summary:hearings upon
the presenternce report and,sentenbeﬁcontained in ‘Minn. Stat.
§6609.115, ~subd. 4, 669+185 ‘and 631.20;+}9¥}f {1982) . The

Sentencing ‘Alternatives. .and Procedures, 4rs+b%,18#5;5  :
(Approved ‘Draft; 1979 1968). - 0Of course, where the report is
oral,-there would be no opportunity to.give such notice and
pPossibly ‘no chance to controvert objectionable~information
contained ‘in the report.  Both parties,areﬂentitled,tonan
opportunity. ‘to..controvert even parts of an-oral report and to
do -this the’ court may .continue the sentencing '§0 evidence can
be. obtained., ; By ¢ i

entencing-Guidelines
to those "statutes,

Association and the Ramsey County District
Court Judges. The pro osals of the ad-hoc committee have
been substantlallyfincorporated~1nto Rules :27.0
1 through 5 and these comments. e

] e -
"The ‘Sentencin _Guidelines Commission recommends that where
the felony involved a sexual o fense, that the trial court
order a physical or mental eéxamination of the offénder as
a _suppiement ‘to the presentence investigation permitt b
Minn. Stat. §609.115. Minnesota Sentencxng'GuiﬂeIlnes ang
Commentar , Trainin Material, III. E. ~(Hereinafter re-

g - e ,'3’ su, o A

] fesentence,lnvestl,atlon
include the information obtaine -on the pretrial release
investigation under Rule 6.02, subd. 3. E LT

"The date for the return of the
report should be ‘set su ficiently sentencing
to allow counsel sufficient time to make any-motion pursuant
to Rule 27.03, subd. 1(D). :

. "The date ‘of the~Sentencing,shouid‘3e‘determihédféfter'
consultation with counsel to determine if unusual problems

are:anticipated in obtaining the 1nformationfnecessary to
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complete ‘the report of the presentence:investigation (e iy
securing necessary documentation of out-of-state convictions
needed to compute~the‘crim1na1fhistory index scorej.

"As to the confidential information section of a" resentence
investigation re ort ‘mentioned in Rule 27.03,vsubd./'(c),
see County- of Sherburne,v.~Schoen, 306 Minn. 171, 236 N W.2d
592 .(1975) . S : . w

"The - ad-hoc committee su ested that judges rely :on the facts
of ‘the conviction. offense or offenses considered in the 1ight
of factors such as are set forth in thé guidelines as a round
for,degarture and not ask for recommendations for Eegarture

from the presentence investigator.

"Rule 27.03, subd; 1{D) esSéntiali continues existin

practice .and imposes time requirements.. Unlike Minn. Stat.
§ .10, subd. 1, this rule does require:that the motion for
a

sentencing hearing include grounds.

"Rule 27.03, subd. 1(F) is in accord with Minn. Stat.
§2

subd. 1, which requires that written findings of

act, -conclusions of law and -appropriate order on the 1ssues

raised-at. the sentencing hearin be issued at the conclusion

‘of the hearing or within: twenty days thereafter..

"In Rule :27.03, subd: 1(G) the term 'sentéﬂcin hearing'
refers ‘to ‘the hearing reguired b “Minn: 2

"Rule :27.03, subd.:2»(Defendantﬁs‘Presence ét Hearing and

Sentencing) is ‘adopted from F, R. Crim., P. 43. See also
N.¥Y.C.P.L. 380.40. : .

"Rule.27.03, ‘subd. 3 (Statements at the Time of Sentencing)

is ‘based on ABA Standards, Sentencing Alternatives and
Procedures, 5+4:18-6.3 and 18-6.4 (Approved Draft;, 1968 1979).
See also N.Y.C.P.L. 380.50. .

"Rule 27.04, subd. 4 (Imposition of Sentence) parts (A) -and
(B) are is based on ABA Standards,  Sentencing Alternatives

and Procedures, 5+6 18-6.61iii, iv (Approved Draft, 1868 1979).
Existing law relating to probation is.continued {(Minn. Stat.
§§609.135, 609.14).,  .Under the Minnesota ‘Sentencing Guidelines
any time .spent.in custody as.a condition of‘grobation need not
Ee;crealteg against a sentencé if probation is ultimatel

revoked. ' Training Manual, IILl. C.

"Minn. Stat. §244.10; subd: 2 requires wriﬁﬁen“fihdin s -of
fact as to the reasons for departure from the sentencin

uidelines. The court's statement Into the record under Rule
37.03, subd. "4 (C) should satisfy this reguirement.

"Rule 27.03, ‘subd. 4(D) is designed to eliminate an possible
due process notice problems where a defendant does. not re-

quest -a sentencing hearing because .Of an ‘expectation that he
will ‘receive a sentence .in conformance with the sentencin
uldelines. - It is also anticipated that fewer sentencin

earings: will beée requested by the

"Rule 27.03,:subd. 4(E) is designed to'avoid any due process
notice problems if probation -is revoked.and sentence executed.
Since ‘a. defendant has a right to refuse probation when the
conditions of the probation. are more onerous. tham & rison
sentence, State v. Randolph, 316 N.W.2d 508 Minn. IQSZi, he

may well elect not to accept probation if he believes that he
may fail ‘to satisfy the conditions of
receive credit for time spent in custody &s part of probation
against his eventual sentence.
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"As to part -(E) (2) of Rule 27. 03, suba: 4, the ‘sentencing T e
uidelines indicate that revocat;on of a stayed sentence i
should not be based on merely. technical violations, and a. y o

court should instead use expanded and mMOIre ONerous conditions -

of probation for such techhical violations. ‘Training Manual

I1Il. B.  The Minnesota Supreme Court has stated TRaF a.tria

refer to the following ABA Standard in deter—
mining whether to revoke probation:

'"Grounds‘for'and alternatives to. probation revocation.
"(a) Violation of a’'condition is ‘both a ‘necessary and/a
sufficient %round for the revocation 6% j ] .
Revocation.followed by imprisonment should not be the
152051t10n, owever, ‘unless the court finds on the
basis of the original defense and the -intervening
conduct of the offender: that:
"(i) confinement is nécessary to protect the public
from further cr1m1na1 act1v1ty by the offender; or

"(ii) “the offender is in need of correctlonal ‘treatment
which ‘can most effectlvely be prov1de f he:is
confined; or B : :

" (iii) 1t would unduly deprec1ate the serlousness of the
S -violation if probation were not revoked, ABR.
Standards for - Criminal Justice, Probat10n=*§_l(a)
- \Approved Draft, 1970) cited In State v. Austin,
§§E N, w.24 24647M1nn. 1980) s : G

"Rule 27. 03, subd. 5 (Notice'of nght to Appeal) is based on
F. R. Crim. P. 32.  Failureto notify the.defendant: of his
right to appeal-does. not extend the time for appeal. “Minn.
Stat. §244.11 authorizes either the defendant, or the state
to appeal- from-a sentence whether imposed or stayed.. . See
Rule 29.04 for the procedure to be followed on such an
aggeal "

Comments on Rule 27.04

To explain the new proposed Rule 27.04 establlshlng probatlon revoca=
tion procedures, -amend’ the comments to-Rule 27 by addlng the following
language ‘at:the end of the Present. comments- : ;

"Rule 27.04,(ProbatlonnRevocatlon) sets fortﬁ“the*g;ocedure‘to
be followed 'to assure that a. defendant is accorded all of his

constitutional rights to ¢
Scarpelli,; 411 U.S. 778 {1 :
471 ..(1972) before his probation is revoked. The rule is. based
primarily on ABA Standards, Sentencing Alternatives and Procedures,
18-7.5 (Approved Draft, '1979) except that no preliminary hearin

to determine probable cause is required. Such-'a hearlng, however,
is not constitutionally required if the defendant is not in-
custody or if the final revocation hearing is held within the

time: that the preliminary hearing would otherwise be required.
Pearson v. State, 308 Minn. 287, 241 N.W.2d 490 (1976). The re-
guirement of Rule 27.04, subd. 2(4) that the final revocation
hearing be held within seven days if the defendant is in custody
makes a preliminary hearing constitutionally unnece€ssary. 1t is,
however; ‘necessary under Rule 27.04, subd. ~(25 that the defend-
ant be brought before the court after -his arrest.within the same
time -limits as set forth-under Rule 3.02, subd. 2. for arrests
upon warrant. - At that time. the court may order the defendant
released under Rule 27.04, subd. 2(3) pending the. final revoca-
tion hearing. ~ At that initial appearance the defendant shall
also be given the written report showing probable causeé if he
has _not already received that, have counsel appointed if necessary,
be advised: as to his rights under the rule, ‘and have a time set

for ‘the flnal revocation hearlng.
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The provisions in: Rule 27.04, subd.fl(l)'aé to. the contents of
the writtenireport and:in Rule 27.04, subd. 2(1) as to the.de-
fendant's various procedural rights arevtaken”ffbm»ABA»Standards,

Sentencing Alternatives and Procedures, 18-7.5(d) and (e}
(Approved Draft, 1979). The provisions in Rule 27.04, subd. 2(3)

concerning release:of the defendant are:similar to those set
forth in Rule 27.01 concerning release of -a defendant pending
sentencing.  The. standard of proof set forth in Rule 27.04, subd.

3(2) and {3) is taken from ABA Standards, Senten01ng~Alternat1ves

and Procedures, 18-7.5{e}) . ’ i : P

"Phe ‘use immunity provided by Rule 27.04,:subd. 4 is similar to
-that provided in ABA Standar@s, Sentencing”Alternatives and .
" ‘Procedures,; 18-7.5(f) and Minn. Stat. §609.09 (1981) except that

under . the rule the defendant's statements from the-revocation

hearing may also. be used to impeach his testimony under .oath
- latexr." . . ;

Rule 29,04. -Appeal  from Sentenée Imposed or Stayed

Although Minn. Stat. §244.11 provides:for appeal by the defense or
the: prosecution -of -any sentence imposed or stayed under the Minnesota
Sentencing Guidelines, the Rules of Criminal Procedure -currently pro-
vide no.procedure for such appeals. The ‘Supreme Court, however, by
order dated February 28, 1980 established procedures to' be followed
on ‘such appeals.: To incorporate those procedures into the Criminal
Rules ‘of Procedure ‘the following new rule is recommended:

"29.04. Appeal From Sentence ImpoSed or‘Stéyed

staye vy the district court according to these rules:

*1. ~Any party appealing a sentence shall file with: the
cTerk of the district court, within 90 days after ‘entr
° ent, P Y 12
informa etter brief settin orth the arguments concern-
ing the illegality or inappropriateness of the sentence,
ang {cY an a%flﬁaVlt of service of the notice and a copy
of the brief upon opposing counsel and upon the attorney
general. A defendant appealing the sentence and . the
Iudgment of conviction has the option of combining the
two ‘appeals into-a single appeal; when this o tion 1is
selected the procedures established by Rule 29.02 of -these
rules shall continue to. apply.

"2. " The clerk: of the diétricé court shall not.accept:a
notice of appeal from sentence uniess accompanied by the
equisite briefs and affidavit of service. -Upon the filin

T
of the requisite papers, the cClerk shall 1mme§1ateI forward
To the clerk of the Supreme Court (a) a certified copy Of

the notice of .appeal along with the briefs and affidavit
filed by the appelliant, (b) a transcript of the sentencing
hearing and any written explanation of sentence by the :
trial court which is not already included in the transcript,
{c) the sentencing guidelines worksheet, and (d) any pre-
sentence investigation report.

"3, - Within 10 days of service upon it of the copy of ‘the
notice Of appeal and appeliiant's brief, respondent, if it
wishes to respond, shall serve its brief upon: appellant

and file with the clerk of the Supreme Court 12 copies of"
its brief." .
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Comments on- Rule 29 03, Subds. 1 and 2

To explaln case law concernlng appeals by the prosecutlng authorlty

under-Rule 29,03, amend the comments by addlng the following para-
graph -after- the third paragraph from the end of the- comments.‘

“To the extent that an order’ grantlng a defendant ‘@ new trial
also ‘suppresses evidence, it will be viewed as a ‘pretrial order
concerning the retrial and the prosecuting authorit may:appea
the suppression part of the. order under Rule 29.01. 2 State‘s.
‘Brown, 317 N.W.2d 714 {Minn. 1982).. A good faith tlmet motion
the prosecuting-authority for clarification Or rehearing o
an appealable order exten s the time to appeal that order until
eci ing the motlon for clarifi-

g ) Ts
of the appeal. State. v. Schroeder, 292 N.w.2d 7 5§ iMlnn. 1936),
State v. Olson, 294 N.W.2d 320 (Minn. 1980); State v. Weber,
313 N.W.2d 387 (Minn. 1981). Although the prosecutor need no
longer submit with his notlce‘gf agpeal ‘the statement Iormerlx
required by Minn. Stat. §632.12, he 1s re ulrea by the court’:

decisions in State v. Webber, §6¢f 15 1970,
- State v. Helenbolt, 280 N.W.2d 63 ~-M1nn; ] ~anc~Statef
Fisher, 304 N.W.2d 33 (Minn. 1981) to £how on. aggeel“hat the

trial court ' clearl and une u1voca11 erre rand th at, unIess
reversed,  t £
of the ‘trial."

Comments .on Rule 29. 04

“To .explain. the proposed amendment addlng Rule 29. 04, ‘add. the follow-.
ing paragraph at the ‘end of the comments-' : :

"Rule 29.04 (Appeal from Sentence Imposed -or St;yed) is’
taken from the order of the Minnescta Supreme Court dated
February 28, 1980. These appeal procedures are necessary
because ‘Minn, Stat. §244.11 now authorizes both the de-
fendant and the prosecution to appeal Irom any sentence
imposed or stayed by the court for ‘felony offenses occurring
on _or after May 1, 1980. ' Permitting the state to appeal a
sentence .does not:violate the constitutional protection !

against double jeop aray. United States v. DiFrancesco, 449
TS, 117 (1580)." , : B R

Comments. on Rule 30‘01 : o : /‘

To 1ncorporate the holding of ‘the court in State Va Aubol, 244 N.W.2d
636 (Minn. 1976) amend the ‘first paragraph of the comments concerning
Rule .30.01 by:adding- the following sentence at the end of -the first
paragraph of the comments:

“Accordlng to. State v. Aubol, 244 N.W.2d 636 (Mlnn. 1976);,
leave to dismiss must be granted 1if the prosecutor has pro-
vided a factual basis for the insuff1c1enqy -of ‘the evidence
to support a conviction, and ‘the court is satisfied that the
prosecutor has not abused his dlscretlon T

Rule -33.04. Flllng

To apply the prov151ons of Rule 33. 04.to offenses prosecuted by
indictment, ‘amend- provisions. (c)..and Ad) of this: rule to read as
follows:

"{¢) A complaint, indictment, application; or affidavit re-
guesting . a warrant-directing the arrest of a person or
authorizing. a search and seizure may contain or be accompanied -
EX a request by the prosecuting attorney that the,complaint,
indictment, application or affidavit, any supporting evidence
or information, .and any. order granting the request, not be
filed.
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"{d) ‘An order shall be issued.granting the request in. whole
or in-part, ‘if the judge~finds*from,affidavitsivsworn‘testi-
mony ‘or evidence that there are reasonable grounds to believe
that: (1) “in the case of ‘complaint; indictment, or arrest
documents, -such £iling may lead to any person to be arrested
fleeing or secreting himself ‘or -otherwise preventing the
execution of the warrant or (2) in the case of a search-warrant
~'application-or affidavit, such filing may cause:this search or
a related search 'to-be unsuccessful or could create a substan-
tial risk.of-injuring-an innocent person or severely hampering
an.ongoing ‘investigation." .

Rule 34,01. - Computation

To:conform to the earlier proposed amendment renumbering Rule 3,02,
subd. ~2/(3) ;asRule “3.02, subd; 242}, the first sentenceé of this rule
should be amended as-follows: ‘

"Except as,prbvided by ‘Rules: 3.02, subd. 243)3(2),74.02, subd:
54(1), "and. 4.02; ‘subd.: 5(3), time shall ‘be computed as follows:"

Rule34;02. " 'Enlargement

The Advisory Commitfee was concerned that Rﬁle 34.024s béing;imprdperly
used to extend ‘the: 36 hour time limits between ‘arrest and appearance:
in court as. provided:by-Rule 3,02, subd. 2(2) (as renumbered) and

Rule 4.02, subd. 5(l).. ~To prevent this, amend the rule to read:as’

follows:

"When an-act is required or allowed ‘to be done at or within-a
specified time;. the court for cause shown may at-any time. in
its discretion (1)  with or without motion or hotice, order the
period ‘enlarged if reguest therefor ‘is made before the
expiration .0f ‘the period originally prescribed or as extended
by previous order,. or (2) wupon motion made after the expira-
tion of ‘the specified period permit the act to-be done if the
failure to act was the résult of excusable neglect; but the
court may not extend ‘the time for -taking any-action under
Rules 3,02, -subd. 2(2); 4.02, subd. 5(1); 26.03, subd: 17(3);
26.04, subd. 1(3); or 26.04, subd. 2, or except -as provided
by Rules 29.02, subd. ‘5(3), 29.02, subd. 6.(4) , and 28.05,
subd. 1, the -time ‘for :taking an appeal."

Comments ‘on ‘Rule 34.02

Amendthe second sentence of the:-second paragraph as ‘follows to con-
form to the proposed amendment of Rule 34.02;:

"It permits an extension of ‘time except for the time between
arrest -and initial appearance in court {(Rules 3.02, subd.
2(2) and 4.02, subd. S{1)), for motions for judgment of
acquittal (Rule 26.03, subd. 17(3))., for new-trial (Rule

26.04, subd. 1(3)), or to vacate judgment (Rule. 26,04, ‘subd.
2).n E
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